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The 1984 Manual
for Courts-Martial:
Significant Changes and Potential
Issues

The Instructors of the Criminal Law Division,
TJAGSA

I. Introduction

The Manual for Courts-Martial, 1984, goes
into effect on 1 August. The new Manual
updates and reorganizes past procedure, and
implements case law changes and the Military
Justice Act of 1983. While the basic structure of
military law procedure will remain the same,
the 1984 Manual creates new law and proce-
dures in many areas.

The purpose of this article is to highlight sig-
nificant changes in the 1984 Manual. This
review is not an exhaustive analysis of all minor
procedural changes; it is intended to alert mil-
itary practitioners to the major innovations and
their possible effect on the day-to-day practice
of military justice.

The article is organized, like the new Manual,
in trial chronology. The discussion of the Rules
for Courts-Martial (R.C.M.) is followed by dis-
cussion of Part IV (Crimes and Defenses), Part
V (Nonjudicial Punishment), and Constitu-
tional Evidence (generally based on amend-
ments to the Military Rules of Evidence, Part
III of the 1984 Manual).

This article was prepared by the instructors
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of the Criminal Law Division, TJAGSA. Fol-
lowing are the names of the authors and the
sections they wrote:

Major Craig.S. Schwender — Rules of
Court; Detailing Members, Military
Judge, and Counsel; Referral; Changes to
Charges and Specifications.

Major David W. Boucher — Discovery;
Conferences; Motions; Voir Dire and Chal-
lenges; Jencks Act.

Major Michael C. Chapman — Appeal
by the United States; Waiver or With-
drawal of Appellate Review; Action by The
Judge Advocate General; Review by the
Supreme Court.

Major Kenneth H Clevenger — Juris-
diction; Post-Trial Procedure; Extraordi-
nary Writs; Nonjudicial Punishment.

Major Patrick Finnegan — Pretrial Re-
straint and Confinement; Pretrial Process-
ing; Immunity; Speedy Trial; Summary
Courts-Martial.

Major Lawrence A. Gaydos — Profes-
sional Supervision of Military Judges and
Counsel; Article 32 Investigation; Pretrial
Advice; Insanity; Sentencing.

Major Alan K. Hahn — Crimes and
Defenses; Eyewitness Identification.

Major Stephen D. Smith — Pretrial
Agreements; Pleas; Fourth Amendment
Issues.

I1. General Provisions
A. Rules of Court

The President has for the first time expressly
authorized rules of court. Prior to the 1984 Man-
ual for Courts-Martial (1984 Manual), military
judges relied upon the general language of Arti-
cle 26 of the Uniform Code of Military Justice
(UCMJ) and paragraph 39 of the 1969 Manual
for Courts-Martial (1969 Manual) or their
inherent authority to make rules of court in
their jurisdictions. The authority of judges to
make such rules and to enforce them was fre-
quently attacked,! but the authority is now clear
in Rule for Courts-Martial (R.C.M.) 108.

Rules of ‘court may be made by The Judge
Advocate General. More likely, however, the
authority will be delegated, perhaps to the Chief
Trial Judge. The rules may be service-wide, by
circuit, at the trial judge level, or acombination
of these.

Enforcement of many rules of court may be
accomplished by the contempt power, where

1See, e.g., United States v. Kelson, 3 M.J. 139 (C.M.A. 1977_).
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appropriate.2 This will include military person-
nel or civilians (except foreign nationalsoutside
the territorial limits of the United States) who
commit a contempt in the courtroom or outside
the courtroom in places such as the waiting area
or the deliberation room.

The very limited nature of contempt in the
military has not changed; non-tumultuous vio-
lations of the rules of court may have to be
handled by other means. For example, R.C.M.
109(b) recognizes the power of any of The Judge
Advocates General to suspend a person from
practice before courts-martial. Specific Army
procedures for such suspensions are detailed in
Chapter 16 of AR 27-10.

R.C.M. 108, when combined with the enforce-
ment powers in R.C.M.s 109, 801, and 809,
clearly enhances the power and prestige of the
military trial judge.

B. Professional Supervision of Military
Judges and Counsel

R.C.M. 109 provides that The Judge Advocate
General of each service may prescribe rules to
supervise and discipline military judges, judge
advocates, and civilian attorneys who practice
in proceedings governed by the 1984 Manual. The
only enforcement mechanism specifically cited
in the rule is suspension from practice in courts-
martial. This rule expands the coverage pro-
vided in paragraph 43, MCM 1969, by
specifically including military trial and appel-
late judges, and by including civilian attorneys
who practice in any proceedings governed by
the 1984 Manual, not just courts-martial. These
expansions should have little practical
significance.

Although the 1969 Manual does not specifi-
cally say that The Judge Advocate General has
the authority to prescribe rules to supervise and
discipline military judges, this control has been
exercised based on regulation.?

2Rule for Courts-Martial 809 covers contempt in the
military.

3U.8S. Dep't of Army, Reg. No. 27-10, Legal Services-
Military Justice, paras. 16-9 to-13 (1 Nov. 1982)[hereinafter
cited as AR 27-10]; U.S. Dep’t of Army, Reg. No.27-1, Legal
Services-Judge Advocate Legal Services, paras. 18-25(IC2,
1 Nov. 1982).
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R.C.M. 109 also purports to cover the conduct
of civilian attorneys, not only in courts-martial
proceedings but also in other matters such as
nonjudicial punishment and post-trial matters
relating to courts-martial. How far the military
can actually go in controlling the conduct of a
civilian attorney is open to debate. Although
professional responsibility standards are gener-
ally thought to have extraterritorial applica-
tion,! it is not clear where the jurisdiction of a
licensing state ends and the jurisdiction of the
military begins.®? It should also be noted that
R.C.M. 109 does not cover the conduct of lay
persons (such as clerical personnel or lawyer’s
assistants) involved in military justice.

I11. Pretrial Procedure
A. Jurisdiction

The 1984 Manual has a subtle, refining effect
on the jurisdictional aspects of court-martial
practice. Part I. Preamble, describes the gen-
eral nature of military jurisdiction and the
agencies which may exercise various aspects of
such jurisdiction. R.C.M. 103 includes defini-
tions of several relevant words and phrases
affecting jurisdictional considerations.®

R.C.M. 201 addresses jurisdiction generally,
and the rule is heavily supplemented by the
Discussion. The substantive changes that were
made occur in R.C.M. 201(b). Traditionally,

iSee, e.g., Model Rules of Professional Conduct Rule 8.5
(1983).

5This situation can arise as follows:

A civilian lawyer is licensed in State A and is engaged in
general practice there. This practice includes the oceasional
representation of servicemembers from the nearby military
installation. State A permits lawyer advertising. After see-
ing an ad in the local paper, Private X retains the civilian
lawyer for advice and representation concerning pending
nonjudicial punishment. During the course of consultation
Private X discloses to the civilian lawyer that he intends to
steal official documents from his personnel file. The ethics
standards of State A prohibit disclosure of thisinformation.

If The Judge Advocate General has adopted rules which
prohibit any lawyer advertising and which require disclo-
sure of a client’s intent to commit a future crime, can this
civilian lawyer be suspended from practicing in courts-
martial?

SFor example, the rule defines “active duty”, “active status”,
and “inactive-duty training”, in addition to containing defi-
nitions of several components of the Armed Forces.
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court-martial jurisdiction has been said to have
four elements: jurisdiction over the offense,
jurisdiction over the person, proper composi-
tion, and being convened by a proper authority.”
To these four requisites for court-martial juris-
diction has been added the requirement that
“[elach charge before the court-martial must be
referred to it by competent authority.”® Addi-
tionally, the rule confirms that “[a] court-
martial always has jurisdiction to determine
whether it has jurisdiction.”®

R.C.M. 202 concerns jurisdiction over the per-
son and R.C.M. 208 deals with jurisdiction over
the offense. For both rules the Discussion is a
necessary and useful supplement and together
with the cases cited in the Analysis!® of the two
rules, gives the practitioner broad guidance for
researching jurisdictional issues.

The Discussion under R.C.M. 307(c)(3)
addresses the requirement to plead the govern-
ment’s jurisdictional basis for a specification, as
required by the Court of Military Appeals in
United States v. Alef.1! Sample specifications,
formerly gathered together in Appendix 6¢ of
the 1969 Manual are now located in Part IV,
Punitive Articles.’? Individual offenses are
addressed in separately numbered paragraphs
which contain suggested forms of pleadings.
The sample specifications also contain remind-
ers to plead the jurisdictional data required by
Alef, although the 1984 Manual does not specifi-
cally adopt the Alef requirement.

"See Manual for Courts-Martial, United States, 1969 (Rev.
ed.) [hereinafter cited as MCM, 1969].

8Manual for Courts-Martial, United States, 1984, Rule for
Courts-Martial 201(b)X3) [hereinafter cited as R.C.M.] The
format of the 1984 Manual differs significantly from prior
Manuals. The new format is intended to make the manual
easier to read and use. Additionally, the excellent and com-
prehensive Index to the 1984 Manual should prove
invaluable.

’R.C.M. 201(h).

10The Analysis to the Rules for Courts-Martial is at Appen-
dix 21 of the 1984 Manual [hereinafter cited as Analysis].

u3 M.J. 414 (C.M.A. 1977).

12See also infra notes 141-169 and accompanying text.

B. Pretrial Restraint and Confinement

The 1984 Manual makes several substantive
changes in the area of pretrial restraint. These
changes are likely to have an immediate impact
on who is restrained and what type of restraint
is imposed. The rules on pretrial restraint
(R.C.M. 304—Pretrial Restraintand R.C.M. 305
—Pretrial Confinement) also formalize proce-
dures for review of pretrial confinement. Com-
manders, as well as judge advocates, must be
familiar with these rules and how they will be
applied for the commander plays an integral
part in the procedure.

R.C.M. 304, the more general rule, describes
policies applicable to all forms of pretrial res-
traint. The rules pertaining to restraint—who
may order restraint, when people can be re-
strained—apply equally to pretrial confine-
ment, the most severe form of pretrial restraint.

R.C.M., 304(a) lists four types of restraint:
conditions on liberty; restriction; arrest; and
pretrial confinement. The change is the new
type restraint called “conditions on liberty,”
defined as “orders directing a person to do or
refrain from doing certain acts.” That means
that if a soldier is involved in a brawl at Alice’s
Restaurant and the commander orders him not
to go to the restaurant any more, the com-
mander has imposed a “condition on liberty.”
The same thing has occurred if two soldiers are
involved in a barracks fight and the platoon
leader ordersone tostay away from the other: he
has imposed a condition on liberty.

An issue may arise concerning whether
actions not previously considered as related to
pretrial restraint such as suspension of privi-
leges will constitute a condition on liberty. For
example, a soldier who is suspected of commit-
ting an offense downtown may lose pass privi-
leges, or a commander as a matter of policy may
suspend leave for soldiers who are under inves-
tigation. Are those lost privileges conditions on
liberty?

The significance of all forms of restraint,
including conditions on liberty, is that any form
of pretrial restraint starts the speedy trial clock

running.’® Commanders must be educated

13See also infra notes 82-86 and accompanying text.




about the effect of all types of restraint, even
those that they may have previously considered
routine policy. Commanders must keep their
trial counsel informed about restraint to lessen
the chances of accidentally triggering the
speedy trial clock, and they should be more cir-
cumspect about restraining the freedom of the
potential accused. The other effect of “condi-
tions on liberty” is that it, like all other forms of
restraint, triggers the accused’s right to counsel
at a pretrial lineup.!

Who may order restraint and the criteria for

~ when a person may lawfully be restrained are

unchanged from current law. Soldiers under
pretrial restraint must be informed of the
underlying offense. Pretrial confinement is
imposed by written orders (typically, a confine-
ment order); other types of restraint are
imposed by an oral or written notification that
includes the terms or limits of the restraint. The
new Manual expressly restates the rule that
pretrial restraint cannot be used as
punishment.1®

R.C.M. 305 deals specifically with pretrial
confinement and makes several significant
changes. These include a new basis for confine-
ment that is arguably a form of “preventive
detention,” a formal system of review of the
legality and propriety of confinement, specific
authority for the military judge to order release,
and a new remedy for illegal confinement.

An accused who is to be confined must be
informed of the offenses for which confined, the
review procedures, the right to remain silent,
and the right to counsel.!¢ If requested by the
accused, military counsel must be provided
before the initial review of confinement by the
magistrate. The rule is silent concerning who
must inform the accused of these rights, allow-
ing the government considerable flexibility.
Failure to comply with the notice requirements
does not make the confinement illegal, but viola-
tions will be tested for specific prejudice. Nor-
mal practice might be to have the defense

USee also infra notes 226-238 and accompanying text.
15R.C. M. 304(f).

( \  18R.C.M. 305(e).
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counse] who sees the accused prior to confine-
ment give the required notice, but the govern-
ment should be wary of relying on that method.
If the issue arises of whether the accused was
properly advised, the defense counsel would
almost certainly not testify because of the
attorney-client privilege. The counsel provided
to the accused for purposes of pretrial confine-
ment is not required to be the same counsel that
will be detailed to the case, but, as a practical
matter, that is likely to result. The accused has
no right to individually requested counsel for
the purpose of pretrial confinement review.

Once the accused has been confined, only cer-
tain specific persons can order release. Any
commander of the prisoner may order release,
although this is probably limited in the same
way in which any commander may confine:
higher level commanders can withhold the
authority to order confinement or release. The
military magistrate who reviews confinement
may order release, and, after the charges are
referred to trial, so can the military judge.

The initial confinement decision is normally
made by the accused’s commander, who must
review the validity of the confinement within
seventy-two hours. This review will ordinarily
be done at the time pretrial confinement is actu-
ally ordered. If the commander who orders con-
finement takes the proper steps at the time of
confinement, there is no need for areview by the
same commander seventy-two hours later. The
commander must make basically the same
determination that is made under current law:
that less severe restraint would be inadequate
and that the prisoner is either a flight risk or
will foreseeably engage in serious criminal mis-
conduct. The rule and its Discussion make it
clear that the first criterion concerning lesser
restraint means only that the commander must
constider lesser forms of restraint and determine
them inadequate. The intent of the drafters by
including and defining the phrase “serious
criminal misconduct” is to create a slightly
broader basis for allowing pretrial confinement
—a basis that will permit confinement of a sol-
dier who disobeys orders and refuses to perform
duties. If the commander determines that this
soldier’s quitting will threaten the effective-
ness, morale, discipline, or readiness of the com-
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mand, pretrial confinement is permissible.1”

The commander who orders confinement
must prepare and forward to the magistrate a
written memo detailing why confinement is
appropriate and necessary. For Army person-
nel this is already required by AR 27-10 which
provides a pretrial confinement checklist.

R.C.M. 305(i) sets up specific procedures for
review of confinement. The review procedure is
similar to what the Army already provides with
its system of review of confinement by a mil-
itary magistrate. Within seven days, a neutral
and detached official must review the legality of
the confinement. The time period can be
extended to ten days for good cause. The magis-
trate reviews the commander’s memo and any
additional matters, including anything submit-
ted by the accused. The review process has the
potential to become a mini-adversarial hearing
because the accused and counsel are permitted
to appear before the magistrate and make state-
ments, and the command is also permitted to
have a representative appear and make a state-
ment. The difference in the language of the rule,
though, is that the accused and counsel “shall be
allowed” to appear, absent unusual circum-
stances, while the command’s representative
“may appear.”® This seems to leave the decision
on whether to hear the command’s representa-
tive to the discretion of the magistrate. Although
the review hearing may be “contested,” it should
not become a full adversarial hearing because
the rules of evidence do not apply and there isno
right to call or cross-examine witnesses. The
‘command must show that the requirements for
confinement are met by a preponderance of the
evidence, and the magistrate is required to set
out factual findings and conclusions in a written
memo, available to either party on request.

The written memo of the magistrate may
become particularly important if the defense
counsel takes advantage of R.C.M. 305(j) to
request that the military judge, once the case
has been referred, review the propriety of con-
tinued confinement. This rule gives the defense

17R.C.M. 305(h)}2)B) and the Analysis thereto.
18R.C.M. 306(iX3XA).

two chances to ligitate the issue—first with the
magistrate, later with the military judge. The
judge'’s release powers are limited, however,
and he or she may order release only if:

(1) The magistrate’s decision was an abuse
of discretion and no information is
presented to the judge justifying con-
finement; or

(2) Information that was not presented to
the magistrate shows that the accused
should be released; or

(8) There was no magistrate's review and
the judge determines that the require-
ments for confinement are not met.1?

R.C.M. 305(k) contains a specific remedy for
illegal pretrial confinement, although the rule
limits what violations constitute illegal confine-
ment. For all confinement served as a result of
abuse of discretion (that is, if a judge finds that
the magistrate abused his discretion in approv-
ing confinement or, arguably, that a com-
mander abused his discretion when ordering a
soldier confined; or failure to provide military
counsel, if requested, before the review:; or fail-
ure by the commander to comply with the proce-
dures for action within seventy-two hours and
consideration of the reasons for confinement; or
failure to comply with review procedures) the
military judge orders administrative credit
against the adjudged sentence. When the new
Manual was initially drafted, the credit wasata
rate of one and one-half days credit per day of
illegal confinement. After the Court of Military
Appeals decided in United States v. Allen® that
all accused were entitled to credit for all pre-
trial confinement, illegal or not, the draft 1984
Manual Provision was revised to require a one-
for-one credit against the sentence for illegal
confinement. This is in addition to Allex credit,
however. That means that an accused who is in
pretrial confinement receives day-for-day
credit in addition to an additional day’s eredit
for each day of confinement that is determined

1¥R.C.M. 305(jX1).
217 M.J. 126 (C.M.A. 1984).




to be illegal.?2? An accused could receive double
credit if the entire period of confinement was
illegal.

The rule also changes case law concerning
confinement after release. R.C.M. 305(1) says
that a prisoner released by proper authority
may not be reconfined unless there is new mis-
conduct or new evidence that justifies confine-
ment. This is contrary to current case law from
the Army and Navy-Marine Corps Courts of
Military Review that allowed the military judge
to override a magistrate’s release order and
reinstate the confinement.

The likely result of the changes in pretrial
confinement in the Rules for Courts-Martial
and recent court-ordered changes is that fewer
soldiers will be confined awaiting trial. Com-
manders will be wary of implicating uncertain
speedy trial rules and the required credit for
confinement will deter pretrial confinement
except in the most serious cases. Soldiers whose
offenses will typically be handled at a bad-
conduct discharge special court-martial are
likely to receive credit that is almost the equi-
valent of their sentence to confinement. Then, if
the proper procedural steps under the R.C.M.
have not been taken, additional credit will be
given. Defense counsel will be unlikely to rush
into court with their clients who are in confine-
ment and going to either level special court-
martial. The more pretrial confinement they
serve, the less post-trial jail time. Once the
rough edges of the new system are worked out, it
may be that only soldiers who are going to be
tried by general court-martial will be placed in
pretrial confinement; that is probably not a bad
result given the reasons for confining persons
before trial and the lack of bail in the military.

C. Pretrial Processing

The procedure for processing charges for
trial or other dispositions remains substantially

2This is contrary to interpretations of the effect of Allen by
the Navy-Marine Corps and Air Force Courts of Military
Review, which have held that credit for illegal confinement
is subsumed into Allen credit. See, e.g., United States v.
Shea, 17 M.J. 966 (A.F.C.M.R. 1984).

22Jnited States v. Montford, 13 M.J. 829 (A.C.M.R. 1982);
United States v. Dick, 9 M.J. 869 (N.C.M.R. 1980).
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the same under the 1984 Manual. Some minor
changes in the process are worthy of note,
although they are unlikely to have any profound
impact. The main rules that deal with the pre-
trial process are R.C.M. 306 (Initial disposition),
R.C.M. 307 (Preferral of charges) and R.C.M.s
401, 402, 403, 404 and 407 (dealing with for-
warding and disposing of charges by various
level commanders). Other rules concern spe-
cific subject areas of pretrial processing (e.g.,
Article 32 investigations and referral of
charges) and are dealth with in other sections of
this article.

R.C.M. 307(a) addresses who may prefer
charges and makes a slight change to when an
order to prefer charges may be given. The Dis-
cussion to the rule states that a person unable to
truthfully make the oath concerning the
charges may not be ordered to prefer charges.
Of course, the person who orders another to
prefer charges becomes a nominal accuser and
is disqualified to act as a convening authority
for special or general courts-martial.

R.C.M. 307(c) gives practical advice on how to
prefer charges and subsection (c)(4) states that
charges and specifications alleging all known
offenses by an accused may be preferred at the
same time. This is much less restrictive than the
1969 Manual which required that all known
charges be brought simultaneously, but which
had a conflicting provision forbidding the
joinder of major and minor offenses. This rule
and R.C.M. 601(e)(2), which eliminates the re-
striction against joining major and minor
offenses, give more flexibility to the convening
authority and may be particularly helpful to the
prosecution for inducing a recalcitrant accused
to trial. With more flexible guidelines on pre-
trial agreements and recognition of the give and
take of pretrial negotiations, the government
may be able to make a pretrial agreement
(which still must be initiated by the accused)
more attractive by promising not to prosecute
other known offenses that have not yet been
preferred.

R.C.M. 308 concerns notification to the
accused of the charges and contains the provi-
sion that the accused must be notified both of the
name of the person who preferred charges and
the person who ordered charges preferred. This
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is a means of notifying the accused of the nomi-
nal accuser, if any. As the new Manual points
out, however, the best way to avoid litigation
concerning nominal accusers is not to have
them.

The rules in Chapter IV concern forwarding
and disposition of charges by commanders at
various levels, from those not empowered to con-
vene courts (the battery or company com-
mander) up to the general court-martial
convening authority. The rules do not change
current practice, but do list special court-
martial convening authorities and their disposi-
tion alternatives separately, rather than
combining them with summary court-martial
convening authorities as the 1969 Manual did.

D. Article 32 Investigation

The Rules for Courts-Martial make a number
of procedural changes affecting the conduct of
Article 32, UCMJ investigations. While most of
the changes reflect current practice as devel-
oped by case law, two new provisions may sig-
nificantly change Article 32 practice.

There are five areas where R.C.M. 405
attempts to codify or clarify current practice.
First, the new rule recognizes that the Article
32 investigation fulfills a discovery role. The
drafters expressly state so in the Discussion to
R.C.M. 405 and implement the idea through a
broad defense right to compel production of rea-
sonably available witnesses and evidence.
Although case law has long recognized a discov-
ery purpose to the Article 32 investigation,23
this aspect of Article 32 should take on new
significance in light of the reciprocal discovery
provisions of R.C.M. 701.24 In a jurisdiction
where the trial counsel releases information to
the defense only when required to do so, the
defense counsel can request production of docu-
ments or reports at the Article 32 investigation
and arguably avoid triggering reciprocal dis-

23See, e.g., United States v. Roberts, 10 M.J. 308 (C.M.A.
1981); Hutson v. United States, 19 C.M.A. 437,42C.M.R. 39
(1970); United States v. Samuels, 10 C.M.A. 206, 27 C.M.R.
280 (1959).

24See infra notes 59-63 and accompanying text.

covery obligations under R.C.M. 701(b)3) and
(b)(4).2

Second, R.C.M. 405(c) provides that any con-
vening authority can appoint an Article 32
investigating officer and order an investigation.
The 1969 Manual was unclear as to who actually
had authority to order an Article 32 investiga-
tion,?8 although in practice it was generally
assumed that any convening authority had that
authority.

Third, R.C.M. 405(k) provides that an accused
can waive the right to have an Article 32 investi-
gation. In United States v. Schaffer,2” the Court
of Military Appeals reviewed the practice of
including waiver of the Article 32 investigation
as a term of a pretrial agreement. Although the
court held that waiver did not violate public
policy, they relied in part on the procedural
protections afforded an accused to insure
against prosecutorial overreaching. The court’s
condonation of waiver was made in the context
of an accused seeking concessions from a conven-
ing authority by offering to waive the Article 32
investigation as an inducement. Whether the
court would condone a convening authority’s
practice of routinely requiring waiver of the
Article 32 investigation as a precondition to
entering into a pretrial agreement remains to
be seen.28 '

Fourth, R.C.M. 405(g)(1) outlines the tests to
be used in determining when defense requested

2R.C.M. 701(bX3) and (b)4) provide that the defense opens
itself to reciprocal discovery “when the defense requests
disclosure under” subsections (a)X2XA) and (aX2XB) of
R.C.M. 701. No mention is made of defense requests for
information made pursuant to any other authority.

26See MCM, 1969, para. 33¢ (summary court-martial con-
vening authority has the authority to order an Article 32
investigation); MCM, 1969, para. 35a (general courts-
martial convening authorities have the same authority to
dispose of charges as the summary court-martial convening
authority). Although the 1969 Manual does not specifically
say that special courts-martial convening authorities can
order an investigation, it is routinely done.

2712 M.J. 425 (C.M.A. 1982).

2R.C.M. 705(dX2) allows the convening authority, staff
judge advocate, or trial counsel to propose terms for a pre-
trial agreement once the defense counsel initiates the gen-
eral offer to plead guilty. See infra notes 68-78 and
accompanying text. :




witnesses and evidence must be produced at the
Article 32 hearing. A requested witness must
have testimony relevant to the investigation and
noncumulative with other testimony presented.
In addition the witness must be “reasonably
available.” Relevant, noncumulative witnesses
are not reasonably available if they are unavail-
able under Military Rule of Evidence 804(a)® or
when the significance of the personal appear-
ance of the witness is outweighed by the diffi-
culty, expense, delay, and effect on military
operations of obtaining the witness’ appear-
ance. This test for production codifies and
amplifies the standard announced by the Court
of Military Appeals in United States v.
Ledbetter.3® ' ‘

R.C.M. 405(gX1XB) adopts a parallel test for
when defense requested evidence must be pro-
duced. Relevant, noncumulative evidence must
be produced if it is in the government'’s control
and is “reasonably available.” Reasonable avail-
ability is measured by balancing the signifi-
cance of having the evidence against the

2M.R.E. 804(a) provides that:

“Unavailability as a witness” includes situations in

which the declarant— :
(1) is exempted by ruling of the military judge on
the ground of privilege from testifying concerning
the subject matter of the declarant’s statement; or
(2) persists in refusing to testify concerning the
subject matter of the declarant’s statement de-
spite an order of the military judge to do so; or
(8) testifies to a lack of memory of the subject
matter of the declarant’s statement; or
(4) is unable to be present or to testify at the hear-
ing because of death or then existing physical or
mental illness or infirmity; or
(5) is absent from the hearing and the proponent
of the declarant’s statement has been unable to
procure the declarant’s attendance (or in the case
of a hearsay exception under subdivision (b)2),
(3), or (4), the declarant's attendance or testimony)
by process or other reasonable means; or
(6) is unavailable within the meaning of Article
49(dX2).

A declarant is not unavailable as a witness if the
declarant’s exemption, refusal, claim or lack of
memory, inability, or absence is due to the procure-
ment or wrongdoing of the proponent of the declar-
ant’s statement for the purpose of preventing the
witness from attending or testifying.

{ O w2 M.J 37(CM.A. 1976).
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difficulty, expense, delay, and effect on military
operations of obtaining the evidence.

Left unresolved is whether the defehse must

'att“empt to secure éome alternative to produc-

tion, such as a deposition of the witness, to pre-
serve witness denial motions at trial.3!

Finally, R.C.M. 405(g)X2) clarifies who makes
the determination of reasonable availability for
defense requested witnesses and evidence. The
initial decision in every case is made by the
investigating officer. The investigating officer’s
decision that the witness or the evidence should
be produced can be vetoed. The immediate com-
mander of a military witness can override the
determination that the witness is reasonably
available. Likewise, the custodian of requested
evidence can override the investigating officer’s
determination that the evidence is reasonably
available. A decision to produce a civilian wit-
ness can be nullified in two ways. First, the
civilian witness can refuse to appear.?2 Second,
the general court-martial convening authority
can refuse to authorize payment of transporta-
tion expenses and per diem allowances.3 The
final review of any determination of nonavaila-
bility is made at trial by the military judge.

The two new provisions which have the most
potential to significantly change practice at the
Article 32 hearing are important for related
reasons, yet only one provision was intended to
be a change from current practice. First, the
drafters intended to require timely defense
objection to any defect relating to the Article 32
investigation. This policy is not only efficient3!
but consistent with the new speedy trial policy
of R.C.M. 707.%5 There are separate timeliness

81See, e.g., United States v. Chuculate, 5 M.J. 143 (C.M.A.
1978).

2R, C.M. 405(gX2XB) (Discussion) (there is no authovrity to
compel a civilian witness to attend an Article 32
investigation).

83AR 27-10, para. 5-12(c) (Proposed Revision) (“civilian wit-
nesses. . .will not be requested to appear until payment of
their transportation and per diem expenses has been
approved by the GCM authority”).

4R.C.M. 405(k) (Analysis) (the defense should raise objec-
tions when they can most easily be remedied).

%5See infra notes 82-86 and accompanying text.
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standards for objecting to defects in the inves-
tigative procedures and for challenging defects
in the report of investigation. Defects in the
investigation procedures must be made known
to the investigating officer promptly upon dis-
covery of the alleged error. The investigating
officer can either correct the defect or note the
objection in the report of investigation.3

Defects in the formal report (to in¢lude a fail-
ure of the investigating officer to note a prior
objection to a defect in procedure) must be
reported to the officer ordering the investiga-
tion no later than five days after the accused
receives the report of investigation.?

Any objection not made in a timely manner is
waived absent a showing of good cause. Objec-
tions which go unresolved after a timely objec-
tion can be raised in a motion for appropriate
relief prior to entry of a plea at a general court-
martial.3® Under the 1984 Manual, defense
counsel have a much heavier burden to act early
to preserve objections at trial. The best defense
strategy will probably be to be aggressive in
asserting objections. Among other reasons, this
is true because the importance of a specific
defect may not be readily apparent atthetimeit
occurs; relief may eventually be based on preju-
dice caused by cumulative defects, and being
able to compel a re-opening of the Article 32
investigation may have important speedy trial
ramifications.

The second significant new provision of
R.C.M. 405 concerns the investigating officer’s
consideration of alternatives to testimony®® and
to evidence.t® Although the drafters did not
intend to change current practice,i! the lan-
guage used in drafting these provisions sug-
gests fertile new ground for defense objection.

%R.C.M. 405(h)X2).
#R.C.M. 405(iX4).

38R.C.M. 405(a) (defects in the investigation have no effect if
the charges are not referred to a general court-martial);
R.C.M. 906(bX3). ‘

3R.C.M. 405(gX4).
10R.C.M. 405(gX5).
1R C.M. 405(g) (Analysis).

Under paragraph 34, MCM 1969, sworn
statements of witnesses could be considered by
the investigating officer regardless of whether
the witness was available or whether the
defense objected. Physical evidence and docu-
mentary evidence could be considered in almost
any form. The only clear prohibition was that
unsworn witness statements could not be consi-
dered over defense objection. The Military
Rules of Evidence did not apply to Article 32
investigations.4 ‘

Although the Military Rules of Evidence still
do not apply to Article 32 investigations,
R.C.M. 405 is drafted in such a way that the
investigating officer is arguably prohibited
from considering sworn statements of available
witnesses over defense objection.# If the actual
evidence is reasonably available and the defense
counsel objects, the investigating officer is also
arguably prohibited from considering any tes-
timony describing the evidence or any authenti-

“M.R.E. 1101(d).
8]d.

4“R.C.M. 405(gX4) provides the following guidance for con-
sideration of alternatives to testimony:
{4) Alternatives to testimony.

(A) Unless the defense objects, an investigating
officer may consider, regardless of the availability of
the witness:

(i) Sworn statements;

(ii) Statements under oath taken by telephone,
radio, or similar means providing each party the
opportunity to question the witness under circum-
stances by which the investigating officer may
reasonably conclude that the witness’ identity is as
claimed; -

(iii) Prior testimony under oath;

(iv) Depositions;

(v) Stipulations of fact or expected testimany;

(vi) Unsworn statements; and ,

(vii) Offers of proof of expected testimony of
that witness.

(B) The investigating officer may consider, over
objection of the defense, when the witness is not rea-
sonably available:

(i) Sworn statements;

(ii) Statements under oath taken by telephone,
radio, or similar means providing each party the
opportunity to question the witness under circum-
stances by which the investigating officer may
reasonably conclude that the witness’ identity is as
claimed;

(iii) Prior testimony under oath; and

(iv) Depositions of that witness.




cated copy, photograph, or reproduction of the
evidence.4

A more tenuous argument can be made that if
the defense counsel objects, the investigating
officer is always prohibited from considering

“testimony describing evidence or any authenti-

cated copy, photograph, or reproduction of the
evidence. An innovative defense counsel could
even argue that the inference to be drawn from
R.C.M. 405(g) is that unauthenticated copies,
photographs, or reproductions of evidence can
never be considered. Although contrary to the
clear intent of the drafters,4 the language in the
rule is susceptible to this interpretation.

E. Pretrial Advice

One of the most significant changes in mil-
itary practice could come from R.C.M. 406,
which implements fundamental changes in the
pretrial advice prescribed in the Military Jus-

tice Act of 1983.47 R.C.M. 406 is designed to take

4R.C.M. 405(gX5) provides the following guidance for con-
sideration of alternatives to evidence:
(5) Alernatives to evidence.

(A) Unless the defense objects, an investigating
officer may consider, regardless of the availability of
the evidence:

(i) Testimony describing the evidence;

(ii) An authenticated copy, photograph, or
reproduction of similar accuracy of the evidence;

(iii) An alternative to testimony, when permit-
ted under subsection (g 4XB)of this rule, in which
the evidence is described;

(iv) A stipulation of fact, document’s contents,
or expected testimony;

(v) An unsworn statement describing the evi-
dence; or

(vi) An offer of proof concerning pertinent
characteristics of the evidence.

(B) The investigating officer may consider, over
objection of the defense, when the evidence is not
reasonably available.

(i) Testimony describing the evidence;

(ii) An authenticated copy, photograph, or
reproduction of similar accuracy of the evidence;
or

(iii) An alternative to testimony, when permit-
ted under subsection (g4 XB)of this rule, in which
the evidence is described.

#R.C.M. 4056(g) (Analysis).

47Pub. L. No. 98-209, 97 Stat. 1393 (1983) (amending the
Uniform Code of Military Justice arts. 1-140, U.S.C. §§
801-940 (1982)) [hereinafter cited as Military Justice Act of
1983).
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legal determinations in general courts-martial
away from the convening authority and place
them in the hands of the staff judge advocate.
This has the positive collateral effect of elimi-
nating a source of legal error and streamlining
the system.

The new pretrial advice is legally sufficient if
it contains the staff judge advocate’s conclusions
that the specifications allege offenses under the
Uniform Code of Military Justice, that the spe-
cifications are warranted by the evidence indi-
cated in the report of investigation, and that the
court-martial would have jurisdiction over the
accused and the offenses. The staff judge advo-
cate is also required to recommend what action
the convening authority should take. It is accep-
table for the staff judge advocate to put more in
the pretrial advice, so long as it is accurate, but
no more is required. Sample pretrial advices
are attached as Appendix A.

How much should a staff judge advocate put
into a pretrial advice? To a large extent the
answer to this question will be provided by the
convening authority. The discussion to R.C.M.
406 says that “when appropriate” the advice
should include a brief summary of the evidence;
a discussion of aggravation, extenuation, and
mitigation; and the recommendations as to dis-
position by subordinate commanders. Even
though the legal determinations belong to the
lawyer, the convening authority still decides the
level of disposition and still can dismiss the
charges. If the convening authority wants a
brief synopsis of the evidence to help make an
informed decision, the pretrial advice remains
the appropriate vehicle.

As a practical matter, providing a more com-
plete pretrial advice should not impose a sub-
stantial burden on the military justice system.
Inaccuracies or defects in the pretrial advice
rarely provide a ground for relief.4¢ In addition,
although streamlining the justice system has
merit, it is not clear that a short-form pretrial
advice actually will reduce the workload for the

#See, e.g., United States v. Kemp, 7 M.J. 760 (A.C.M.R.
1979) (defects in the pretrial advice warrant relief at trial
only if the defect was so substantial that the convening
authority would likely have ordered a different disposition
of the charges).
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staff judge advocate office. While the conclu-
sions and recommendations in the pretrial
advice must belong to the staff judge advocate,
it is unreasonable to believe that the staff judge
‘advocate will personally read every Article 32
report, personally analyze every aspect of the
case, and personally draft the advice. The most
efficient way to process cases is to have someone
else read the case file and prepare a memoran-
dum to assist the staff judge advocate in making
a decision. This memorandum should, in most
instances, be readily convertible into a long-
form pretrial advice.

Perhaps the most significant long term conse-
quence of R.C.M. 406 is the fact that the pretrial
advice now takes some prosecutorial discretion
away from the convening authority. Under the
1969 Manual the pretrial advice was purely
advisory. Now the staff judge advocate can pre-
clude referral of a specification to a general
court-martial®® by stating that the specification
does not allege an offense, is not warranted by
the evidence in the Article 32 investigation, or is
not subject to court-martial jurisdiction. While
this in itself is a significant change, potentially
more important changes could flow from the
appellate courts if they determine that the new
provisions change the fundamental nature of
the pretrial advice or alter the role of the staff
judge advocate in the military justice system.

If the pretrial advice has been converted from
a “prosecutorial tool” to a screening device to
protect the accused against baseless charges,
the accused might be entitled to a more thor-
ough advice than currently contemplated by
the new Manual. To the extent that the staff
judge advocate now performs a magistrate-type
function, the courts could conceivably deter-
mine that these legal determinations are quasi-
judicial. The question then would be whether
the trial counsel could provide an ez parte analy-
sis of the case to assist the staff judge advocate in
drafting the pretrial advice.5!

#R.C.M. 406 does not prohibit a convening authority from
referring a specification to any inferior court regardless of
the legal conclusions of the staff judge advocate.

%United States v. Hardin, 7 M.J. 399 (C.M.A. 1979).
51Sge, e.g., United States v. Payne, 3 M.J. 354 (C.M.A. 1977).

‘At 2 minimum, the staff judge advocate now
exercises a limited form of prosecutorial discre-
tion. This carries with it the ethical obligation
not to .cause criminal charges to be instituted
when it is obvious that the charges are not sup-
ported by probably cause.t2

F. Detailing Members, Military Judge,
and Counsel

The procedures for detaining court personnel
are substantially changed by R.C.M. 503. The
convening authority will detail only the
members. The military judge will be detailed in
accordance with the regulations of each service.
The Army has given the Chief Trial Judge the
authority to detail the military judge, and this
authority may be further delegated to general
court-martial military judges.® Frequently,
the general court-martial judge will detail him-
self or herself and will also detail the local spe-
cial court-martial military judge.

Trial and defense counsel will similarly be
detailed in accordance with service regulations.
Authority to detail the trial counsel will be exer-
cised by the staff judge advocate or by his or her
delegate.’ Authority to detail the defense coun-
sel will be exercised by the Chief, U.S. Army
Trial Defense Service, or by his or her delegate
(likely to be the regional defense counsel or
senior defense counsel).ss

The detail of counsel and the military judge
may be either written -and included in the
record of trial or announced orally on the record
at the court-martial; counsel and the judge will
no longer be listed in the convening order.

R.C.M. 503 should result in less paperwork
and a streamlined method for detailing court-
martial personnel. While the members will still
be selected personally by the convening author-
ity and detailed in a written order, the counsel
and the military judge may be detailed orally.
The counsel and the military judge need only
state on the record their qualifications, status as

52Model Code of Professional Responsibility DR 7-103(A).
53AR 27-10, Para. 8-6 (Proposed Revision).

54AR 27-10, Para. 5’3‘-1 (Proj)osed Revision).

85AR 27-10, Para. 5-4a (Proposed Revision).




to oaths, and that they have been properly
detailed by a person with proper authority.

As judges and counsel become familiar with
this somewhat loose method of detail, it is inevit-
able that the oral announcement will occasion-
ally be forgotten. For counsel, an irregularity in
the detail would not require reversal unless the
accused has been prejudiced. The same rule
would apply to the detail of the military judge,
so long as the judge was qualified under Article
26, UCMJ.

G. Referral

The essence of the convening authority’s re-
ferral of a case to court-martial has not changed.
R.C.M. 601, however, contains several changes
from past practice. A convening authority may
only refer a case totrial if the convening author-
ity personally finds, or is advised by a judge
advocate, that there are reasonable grounds to
believe that the charge states an offense triable
by court-martial and that the accused commit-
ted it.5¢ There is no requirement or need to for-
malize this requirement. Either the convening
authority can determine that “reasonable
grounds” exist or he can seek the advice of a
judge advocate. Convening authorities should
be instructed on the requirements of R.C.M. 601
and staff judge advocates should designate
attorneys whom convening authorities can con-
tact. In many cases, this will be the trial counsel
who services the jurisdiction and the advice to
the convening authority will be oral. The
requirements of the rule will often be met by
routine discussions between trial counsels and
convening authorities, Of course, the convening
authority is not obliged to refer all charges
which the evidence might support.

The rule also eliminates the prohibitionin the
1969 Manual against referring major and
minor offenses to the same court-martial. Even
if the charges are unrelated, they may now be
tried jointly. Along with R.C.M. 307, which
eliminates the requirement to try all known
offenses, this rule gives greater flexibility in
charging and trying multiple offenses.

Under the 1969 Manual, new charges could

%R.C.M. 601(dX1).
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not be added after arraignment, even where all
parties consented. R.C.M. 601(e}(2) now permits
additional charges after arraignment if the
accused expressly consents. This could work to
the benefit of the accused. Under prior law, if
the accused had been arraigned and additional
offenses were either committed or discovered,
the command’s option was to try the accused a
second time after completion of the first trial.
Because the purpose of the old rule was to pro-
tect the accused from the addition of extra
charges after a certain point, it simply makes
sense to allow the accused to waive that protec-
tion and have all offenses tried at one trial,
rather than facing the possibility of a second
trial.

R.C.M. 601 also adopts the holding of United
States v. Blaylock5" that a superior authority is
not preempted by the referral decision of a sub-
ordinate convening authority. The superior con-
vening authority can essentially overrule the
subordinate and direct that the case be trans-
mitted to the higher command. The command
may not, however, send the case to a higher level
arbitrarily or unfairly to the accused. It would
also be improper to order the subordinate con-
vening authority to personally refer the casetoa
higher level court.5®

H. Changes to Charges and Specifications

Pleadings are amended in the military, some-
where in the world, virtually every day. R.C.M.
603 does not change that. The same amend-
ments will still be made by the same persons at
the same points in the proceedings.

The 1984 Manual will alter only the terminol-
ogy in this area. We now have “major” and
“minor” changes to the charges and specifica-
tions. A major change is one which:

(1) Adds a party, offense, or substantial
matter not fairly included in the speci-
fication; or

(2) Is likely to mislead the accused as to the
offenses charged. ‘

All other amendments will be minor changes.

57156 M.J. 190 (C.M.A. 1983).

52See also R.C.M. 104 (Unlawful command influence).
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Minor changes to the pleadings may be made
before arraignment by any of the persons who
forward, act upon, and prosecute the charges,
_except the Article 32 investigating officer.
After the arraignment, minor changes may be
permitted by the military judge if no substan-
tial right of the accused is prejudiced.

~ If a major change is necessary after arraign-
ment, the trial may not proceed on the amended
specification over the objection of the accused. If
such 2 major change is necessary and the
accused objects, the charges must be preferred
anew. If the substance of the charge has
changed, a new Article 32 investigation, refer-
ral, and service are also required.

IV. Pretrial Matters
A. Discovery

R.C.M. 701 codifies the military’s liberal pro-
cedural for defense discovery and, for the first
time in military practice, requires the defense
to make some disclosures to the trial counsel
before trial. R.C.M. 701 is intended to promote
full discovery to the extent consistent with legit-
imate needs for nondisclosure (such as privi-
leged matter and attorney work product) and to
eliminate gamesmanship from the pretrial dis-
closure process.?® The rule is based on Federal
Rules of Criminal Procedure 12.1, 12.2, and 16,
but provides broader discovery than current
federal practice. The rule codifies the existing
sources of military discovery practice; for
instance, R.C.M. 701(a)(6) restates the disclo-
sures which are ethically required under Disci-
plinary Rule 7-103(B). The rule also sets forth
specific time limits for the making of disclo-
sures and provides that certain disclosures need
be made only after a request from the other
party.

Under R.C.M. 701(a)(1), the trial counsel
must disclose to the defense, as soon as practica-
ble after service of charges, any paper which
accompanied the charges when referred, the
convening order, and any sworn or signed state-
ment relating to an offense charged which is in
the possession of the trial counsel. Prior to
arraignment, the trial counsel must notify the

89R.C.M. 701 (Introduction to Analysis).

defense of any prior civilian or court-martial
convictions of the accused which the trial coun-
sel may offer on the merits for any purpose,
including impeachment if the accused testi-
fies. Prior to trial on the merits, the trial counsel
must notify the defense counsel of the names
and addresses of the witnesses the trial counsel
intends to call in the prosecution case-in-chief.
The change in this area is that R.C.M. 701 pro-
vides specific time limits by which disclosure
must be made. Nothing in the rule is designed to
discourage earlier disclosure, where that is
possible.

Certain other disclosures are required only
after a defense request for such information.
The Analysis indicates that “where a request is
necessary, it is required to trigger the duty to
disclose and as a means of specifying what must
be produced.”®® Among the provisions which
require a defense request is R.C.M. 701(a)(5)
which requires the trial counsel, after a defense
request, to allow the defense to inspect written
material that will be presented by the prosecu-
tion at the presentencing proceedings and to
notify the defense of the names and addresses of
the witnesses the trial counsel intends to call at
the presentencing proceedings.

Although the trial counsel is required to fur-
nish the defense a list of witnesses in the case-in-
chief and, upon defense request, a list of
presentencing witnesses, the trial counsel is not
generally required to disclose any information
concerning potential rebuttal witnesses. The
only exception to this rule is that the trial must
disclose names and addresses of witnesses who
will be called to rebut defenses of alibi or lack
mental responsibility, if the defense has given
proper notice concerning their defense.s

An area of some change in military discovery
practice is contained in R.C.M. 701(a)(2XA) and
(B) which provide:

After service of charges, upon request of
the defense, the government shall permit
the defense to inspect:

A. Any books, papers, documents, photo-
graphs, tangible objects, buildings or

60 .
81R.C.M. 701(aX3XB).




places, which are within the possession,
custody, or control of military authori-
ties, and which are material to the
preparation of the defense or are
intended for use by the trial counsel as
evidence in the prosecution case-in-
chief at trial, or were obtained from or
belong to the accused; and

B. Any results or reports of physieal or
mental examinations and of scientific
tests or experiments, or copies thereof,
which are within the possession, cus-
tody, or control of military authorities,
the existence of which is known, or by
the exercise of due diligence may
become known to the trial counsel, and
which are material to the preparation
of the defense or are tended for use by
the trial counsel as evidence in the
prosecution case-in-chief at trial.

This provision is based upon Federal Rule of
Criminal Procedure 16(1)(A) and (B). It should
be noted the standard for production between
the two subdivisions varies somewhat.

The disclosure requirement under subsection
(A) is broader than the disclosure required
under Military Rule of Evidence (M.R.E.)
311(d)(1). Under M.R.E. 311(dX1), the trial
counsel need only disclosure items believed
owned by the accused which the trial counsel
intends to offer at trial against the accused.
Under subsection (A) of the R.C.M,, the trial
counsel would be obligated to disclose if the
items belonging to the accused were “material
to the preparation of the defense.” Subsection
(B) makes it clear that the trial counsel will be
responsible for disclosing the results of physical
and mental examinations and scientific tests of
which he or she knows or should reasonably
know through due diligence. Defense counsel
may make a request for disclosure under either
or both subsections of the rule and the trial
counsel must respond to the request.

If the defense counsel request items under
either of the subsections, trial counsel can
request the same type of information from the
defense upon compliance with the request.2 For

&R.C.M. 701(bX3) and (4).
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the first time, the government will be permitted
limited reciprocal discovery. The right of the
trial counsel to disclosure of this type informa-
tion is premised upon compliance with a defense
request under R.C.M. 701(a)(2). If the trial
counsel discloses such information before a
defense request is made under the rule, he or she
will have no right to reciprocal discovery under
the rule. Unlike federal practice under Federal
Rule of Criminal Procedure 16, upon which
these rules are based, the two subdivisions are
separate for purposes of reciprocal discovery by
the trial counsel.®® For instance, if the defense
makes a discovery request only under R.C.M.
701(a)(2)(A), the trial counsel can make a recip-
rocal request only under R.C.M. 701(b)3) and
would not be entitled to discover the results of
any examinations or tests which the defense
might possess under R.C.M. 701(b)(4).

In addition to this possibility of reciprocal
discovery, R.C.M. T01(b)1) requires the defense
to give notice of the intent to rely on an alibi
defense at trial. Such notice must be provided to
the trial counsel before the beginning of trial on
the merits. The notice must contain the specific
place at which the accused claims to have been
at the time of the offense and the names and
addresses of the alibi witnesses.

R.C.M. 701(b)2) requires the defense to notify
the trial counsel of its intent to rely upon the
defense of lack of mental responsibility, or if the
defense intends to present expert testimony
relating to a mental disease, defect, or other
condition which bears upon the guilt of the
accused. Notice must given if expert testimony
concerns a “mental condition” bearing on the
issue of guilt. The rule further requires notice of
the defense of lack of mental responsibility even
if the defense will be raised by lay testimony.
The time for disclosure is before the beginning
of trial on the merits.

The purpose of the rule requiring disclosure
of alibi and mental responsibility defenses is to
prevent “trial by ambush”—that is, to prevent
surprise, to allow the government time to pre-

#3Federal Rule of Criminal Procedure 16b(1XA) and (B)

provide that a defense request under either provision enti-
tles the prosecutor to reciprocal discovery of both types of
information.
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pare for those very specific defenses, and to pre-
vent delay. A problem may arise, however, that
undercuts the purposes of the rule. Because the
defense can withhold disclosure until the begin-
ning of trial on the merits. the government may
still be surprised at a time when their trial
strategy has been planned and may have to
request a continuance to gather evidence to
rebut the defense. ,

R C.M. 701(g) glves the military judge spe-
cific authority to regulate discovery and subsec-
tion (3) of the rule lists sanctions that the judge
can impose for failure to comply with discovery
rules. The sanctions include prohibiting a party
from introducing evidence or raising a defense
not disclosed, but the rule also provides that the
sanctions cannot limit the accused’s right to tes-
tify on his or her own behalf. That means that
the failure to make timely disclosure of an alibi
defense may prevent the defense counsel from
presenting alibi witnesses, if the judge orders
that sanction, but the accused can still testify
that he or she was somewhere else when the
cr1me occurred,

B Immunity

- R.C.M. 704 concerns immunity and codifies
much of what is practiced now. It lists both
types of immunity—testimonial and transac-
tional—and specifically authorizes the granting
of testimonial immunity. Although case law and
actual practice have recognized testimonial
immunity, the 1969 Manual did not mention it.
R C.M. 704 also recognizes that testimonial or

“use” immunity is preferred because it does not
bar later prosecution, although the government
has a heavy burden to show legitimate, inde-
pendent evidence not derived in any manner
from the testimony."

‘Witnesses . who are granted transactional
immunity get full immunity from trial by court-
martial. Witnesses with testimonial immunity
are protected from use and derivative use of the
testimony in courts martial, state prosecutions,
and federal prosecutions (if ‘the convening
authority has gone through the proper proce-
dures to get authority from the Department of
Justice for witnesses subject to federal prosecu-
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tion).84 Neither type of immunity bars later trial
for perjury or failing to comply with the order to
testify.

R.C.M. 704(c) states that only the general
court-martial convening authority has the
power to immunize. This is true no matter what
the level of court. The authority cannot be dele-
gated to the staff judge advocate or to subordi-
nate commanders, although the rule recognizes
the Cooke v. Orserss situation where a person
with apparent authority who purports to speak
for the general court-martial convening author-
ity may actually bind the convening authority.

The convening authority may grant immuni-
ty to persons subject to the UCMJ. For persons
not subject to the UCMJ, the convening author-
ity must get specific authorization from the
Department of Justice to confer immunity for
testimony given at a court-martial. In this situa-
tion, the convening authority does not actually
grant the immunity, but acts more or less as the
agent of the Department of Justice.

The major change in immunity is found in
R.C.M. 704(e), the decision to grant immunity.
The rule states that the decision whether or not
:to grant immunity is within the sole discretion

. -of the convening authority. The change, how-

ever, is what happens when the defense requests
immunity for a witness and the convening
authority denies the request. The Court of Mil-
itary Appeals attempted to set standards for
defense requests for immunity in United States
v. Villines,®® but the three judges could not
agree. This is a growing area of litigation in the
federal courts and no clear position: has
emerged. R.C.M. 704(e) contains a liberal stand-
ard for aiding the defense, but imposes a high
initial threshold. The rule states that, if a
defense request for immunity is denied by the
convening authority, the defense may raise the

#The procedures are detailed in AR 27-10, chapter 2 (Pro-
posed Revision).

6512 M.J. 335 (C.M.A. 1982) The SJA of the Strateglc Air
Command gave assurances to LT Cooke that he would not be
prosecuted if he detailed his involvement i in giving missive
secrets to the Russians. The convening authority’s later
actions seemed to ratify this “immunity.”

%13 M.J. 46 (C.M.A. 1982).




issue with the military judge. The judge does
not have the power to overrule the convening
authority and grant immunity, but the judge
may order that the proceedings be abated until
the immunity is granted. That would permit the
government time to decide whether they
wanted to prosecute the witness or the accused
more. To get this ruling from the military
Jjudge, the defense has to show that:

(1) The witness will properly invoke the
right against self-incrimination; and

(2) The testimony is of such central impor-
tance to the defense case that it is essen-
tial to a fair trial.

The defense counsel will face practical difficul-
ties in meeting this standard. How will the
defense counsel be able to know exactly what
this witness will say if immunized? In addition,
this is a high standard to meet—much higher
than simply a “relevant and necessary” crite-
rion. The witness has to have essential testimony
central to a fair trial—the government should
argue that this means the trial would have to be
a mockery of justice if this witness does not get
immunity, something the defense would have
difficulty showing. While this is high standard,
it also takes something away from the govern-
ment. One of the standards from federal case
law that Villines adopted was that the judge
should not step in if there were strong govern-
mental interests against granting immunity.
The government’s side of the equation is can-
celed by the rule—the judge looks to the neces-
sity of the testimony to the defense case and a
fair trial for this accused, without considering
the effect on the government’s other pending
cases or overall trial strategy.

Until the courts decide what the rule means,
it islikely that there will be many more requests
for defense immunity and several are likely to
be granted, particularly in cases with multiple
defendants. If the judge orders the government
to “immunize or abate” and the government
decides to proceed, they should take specific
protective steps. Although it is difficult to
prosecute after granting testimonial immunity
and the Court of Military Appeals has warned
that subsequent prosecution should only take
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place in “exceptional cases,”s? this is where the
government may want to take the steps neces-
sary to prosecute after testimony by sealing all
evidence against the witness before the testi-
mony and putting a different prosecutor on the
case, to show that all evidence is independent
and not derived in any way from prior
testimony.

C. Pretrial Agreements

The 1984 Manual contains specific authority
in R.C.M. 705 for an accused and the convening
authority to enter into a pretrial agreement
(subject to any limitations imposed by the
Secretary concerned).®® R.C.M. 705 actually
makes no drastic change to the military plea
bargaining process. It does, however, provide a
basic framework for military pretrial
agreements.

R.C.M. 705(b) outlines the thrust of plea bar-
gains in the military. The accused may either
agree to plead guilty or enter into a confessional
stipulation of fact. In return, the convening
authority may agree to do any one or moreof the
following: (1) refer a case to a certain level of
court-martial; (2) refer a capital offense as non-
capital; (8) withdraw certain charges or specifi-
cations from trial; (4) present no evidence on
certain offenses; or (5) take specified action on
the adjudged sentence. This list is not
exhaustive.

The only novel aspect of R.C.M. 705(b) is the
provision which permits a negotiated confes-
sional stipulation of fact. Pursuant to such an
agreement, the accused would enter a plea of
not guilty, the merits would be contested on the
basis of a stipulation alone, and the accused
would get any relief promised by the convening
authority. Through this procedure, an accused
would not waive any pre-plea motions or legal
issues otherwise waived by a provident plea of

87See, e.g., United States v. Whitehead, 56 M.J. 294 (C.M.A.
1978); United States v. Rivera, 1 M.J. 107 (C.M.A. 1975).

8Neither the 1969 Manual nor the UCMJ addresses plea
bargaining. Nevertheless, pretrial agreements are com-
monplace, particularly in the Army and the Navy.
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guilty.®® The convening authority has the abso-
lute discretion to accept or reject this offer, how-
ever, and there seems to be little advantage to
the government in a confessional stipulation. If
the defense motion loses at trial but wins on
appeal, the government is faced with the situa-
tion of reconstructing the case, usually a consid-
erable time later. The conditional guilty plea is
likely to be accepted only in unusual cases.

R.C.M. 705(c) covers additional terms or con-
ditions in pretrial agreements. While this sub-
section generally tracks the limitations imposed
by current case law, the drafters envisioned
that plea bargaining may be more flexible and
creative than past practice.” Specifically, the
rule provides that the accused must voluntarily
agree to all terms of a pretrial agreement, and
the government may not extract waivers of cer-
tain fundamental rights as part of the quid pro
quo of the agreement.” The rule recognizes the
fact that most plea bargains are the product of
give and take negotiation between the parties
and does not perpetuate the legal fiction that all
provisions must be initiated by the accused.
Once the accused initiates an offer to plead
guilty, the convening authority, the staff judge
advocate, or thetrial counsel may suggest terms
and conditions. The rule does, however, sanction
certain other clauses or conditions which have

8While the negotiated confessional stipulation of fact has
not been extensively used in practice, Chief Judge Everett
recognized the usefulness of this device to preserve a legal
issue in United States v. Schaffer, 12 M.J. 425, 428 n.6
(C.M.A. 1982).

7The Analysis to R.C.M.705(c)}2) indicates that because the
accused can waive many matters merely by failing or elect-
ing not to raise those matters, there is no reason why the
accused may not elect to do so pursuant to a pretrial agree-
ment. R.C.M. 705(cX2) (Analysis). Thus, if a term is volun-
tarily agreed to by the accused and is not prohibited by
R.C.M. 705(c)X1XB), then it is possible that the accused could
bargain with the condition. Government eounsel should be
careful, however, not to extract waivers of rights through
coercive means.

TSpecifically, R.C.M. 705(cX1XB) precludes the accused
from bargaining away the right to due process, the right to
counsel, the right to a speedy trial, the right to a complete
sentencing proceeding, the right to effective exercise of
post-trial and appellate rights, and the right to challenge
the jurisdiction of the court.
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been upheld by case law.”? Noteworthy among
these additional clauses is the authority for a
post-trial misconduct clause.” The rule takes
the position that if a post-trial misconduct
clause specifies the type of misconduct that will
trigger the clause and provides procedural pro-
tections similar to those given to revoke a sus-
pended sentence, then the clause is valid.” The
rule also provides that the accused can promise
to provide restitution, promise to testify at other
trials, and promise to waive procedural require-
ments, including the Article 32 investigation or
the right toatrial with members. The accused is
permitted to offer any or all of these conditions
as an inducement to the convening authority to
accept the plea bargain.

R.C.M. 705(d) sets forth the procedure for
negotiating plea bargains and reducing the
agreements to writing. These procedural rules
make little change to present practice.
Although the rule provides some flexibility
with respect to who may negotiate on behalf of
the government, only the convening authority
may bind the government to any pretrial agree-
ment. The decision whether to accept or rejecta

72See, e.g., United States v. Thomas, 6 M.J. 5673 (A.C.M.R.
1978) and United States v. Sharper, 17 M.J. 803 (A.C.M.R.
1984) concerning stipulation of fact clauses; United Statesv.
Reynolds, 2 M.J. 887 (A.C.M.R. 1976) and United States v.
Tyson, 2 M.J. 583 (N.C.M.R. 1976) concerning provisions
calling for the accused to testify against another; United
States v. Callahan, 8 M.J. 804 (N.C.M.R. 1980) and United
States v. Brown, 4 M.J. 654 (A.C.M.R. 1977) pertaining to
restitution clauses; and United States v. Schaffer, 12 M.J.
425 (C.M.A. 1982), United States v. Mills, 12 M.J. 1 (C.M.A.
1981), and United States v. Schmeltz, 1 M.J. 8 (C.M.A.
1976), on clauses waiving procedural requirements.

7R.C.M. 705(cX2)D) provides that an accused may “prom-
ise to conform the accused’s conduct to certain conditions of
probation before action by the convening authority as well
as during any period of suspension of the sentence, provided
that the requirements of R.C.M. 1109 must be complied
with before an alleged violation of such terms may relieve
the convening authority of the obligation to fulfill the agree-
ment.” The requirement to conform the clause to R.C.M.
1109 (Vacation of suspension of sentence) insures that the
accused will receive certain procedural rights before the
convening authority can be released from the terms of the
pretrial agreement.

7For specific guidance on the nature of a proper post-trial
misconduct provision, see United States v. Dawson, 10 M.J.
142, 151 (C.M.A. 1981) (Everett, C.J., concurring in the
result).




tendered pretrial agreement rests in the abso-
lute discretion of the convening authority and is
nonreviewable.” The accused must sign the

~offer and the convening authority may either

accept or reject the agreement. If the convening
authority accepts the deal, it must be signed
either by the convening authority or by someone
authorized to sign on the convening authority’s
behalf, such as the staff judge advocate. This
part of the rule recognizes the “last minute
deal,” 1i.e., submitted when the convening
authority is accessible to approve the deal but
not to physically sign it.

Withdrawal from a pretrial agreement is pro-
vided for in R.C.M. 705(d)(5). An accused is per-
mitted to withdraw from a pretrial agreement
at any time. The accused’s ability to withdraw a
guilty plea or an accepted confessional stipula-
tion, however, is contigent upon other rules.?®
On the other hand, the convening authority may
withdraw only before performance by the
accused begins,” or when the accused fails to
perform any material condition or promise,
when there is a disagreement on a material
term, or when the findings are set aside after
trial because a plea entered pursuant to a pre-
trial agreement is held improvident.

Trial procedure and the requirement to
inquire into the accused’s understanding of the
terms and conditions of a pretrial agreement
are set forth in R.C.M. 910 (Pleas).” As part of
that procedure, R.C.M. 705(e) prohibits inform-
ing the members of the existence of a pretrial
agreement. This prohibition is in harmony with
M.R.E. 410.

5But see Shepardson v. Roberts, 14 M.J. 354 (C.M.A. 1983),
concerning the impact of the accused’s detrimental reliance
upon plea bargains.

6See R.C.M. 909(h) and R.C.M. 811(d).

"The beginning of performance by the accused is normally
when the plea is entered, but may also include certain con-
duct undertaken before entry of the plea which is called for
by other terms of agreement. See R.C.M. 705(dX5)
(Analysis).

"Included in the requirements of R.C.M. 910(f) is the
requirement that the military judge conduct inquiry into
the accused’s understanding of the terms and conditions of
the pretrial agreement. United States v. Green, 1 M.J. 453
(C.M.A. 1976).
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D. Insanity

The 1984 Manual makes only a few proce-
dural changes in the law regarding mental
capacity and mental responsibility. R.C.M. 909
changes the government burden of proof in
mental capacity issues from proof beyond a
reasonable doubt™ to proof by a preponderance
of the evidence. R.C.M. 916(k)8)C) does away
with a legal anachronism in providing that the
issue of mental responsibility can no longer be
litigated as an interlocutory motion.%0

Finally, R.C.M. 701(b)(2) provides that before
the beginning of trial on the merits, the defense
must give notice of the intent to rely on the
defense of mental responsibility, or the intent to
introduce expert testimony relating to a mental
disease, defect, or other mental condition bear-
ing on the guilt of the accused. This provision
does not alter the current scheme for releasing
reports generated by compelled examinations.8!
It also does not require the defense to disclose
the names of experts who will testify.

E. Speedy Trial

R.C.M. 707 (Speedy trial) is one of the most
controversial changes in the 1984 Manual and
has the potential to be a major self-inflicted
wound. The rule creates a new standard: an
accused shall be brought totrial within 120 days
after notice of preferral of charges or the impo-
sition of restraint, whichever is earlier. The 120-
day rule applies to all trials, regardless of the
level of court or the type restraint.

The drafters believe that allowing 120 days to
get to trial is not an onerous standard, and that
is probably true for most cases when the 120
days is from preferral to trial. The problems are
likely to occur when the initial date is from
“restraint” rather than from preferral. All
types of restraint defined in R.C.M. 304, includ-
ing “conditions on liberty,” start the speedy trial
clock.’2 That means that an accused who is
ordered not to return to the bar where he

MCM, 1969, para. 1225(3).
©MCM, 1969, para. 122b(4).
aR.C.M. 706; M.R.E. 302.

82Gee supra notes 13-22 and accompanying text.
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assaulted someone has been “restrained” and
must be tried within 120 days of that “condition
on liberty.” Commanders must be made aware
of the rule and its impact, and must keep trial
counsel informed of all restraint imposed.

One question not addressed is the effect of
restraint imposed improperly. R.C.M. 304
states that any commissioned officer may
impose restraint on any enlisted person. What
happens when the first sergeant orders a soldier
involved in a fracas at the EM Club to remain in
the company area for an extended period? Will
the government be able to argue that the first
sergeant’s restraint was not proper because he
had no legal authority to restrict and thus the
accused was never restrained for speedy trial
purposes? Trial judges may not be sympathetic
to that argument, particularly if the accused
abided by the terms of the “restriction.”

The 120-day period includes the day of trial
but does not count the initial date of restraint or
notice of preferral. The clock stops running
when the accused enters a plea of guilty or evi-
dence is presented on the merits. This is more
restrictive on the government than case law:
Judge Cook has said in several cases that Article
39a sessions terminate the speedy trial period.8?

R.C.M. 707(b)(2) gives the government a pos-
sible escape valve for the situation where pre-
trial restraint starts the 120-day period. The
rule says that if the accused is released from
restraint for a significant period while no
charges are pending, the accountable time will
run only from the reinstitution of restraint or
the preferral of charges. That means that an
accused, restricted to his barracks for a weekend
while the CID investigation is done, is released
from the restriction for some “significant” time
before charges are preferred, the 120 days
starts from the charges, not from the weekend
restriction. Obviously, the rule’s language is
general and leaves room for advocacy on both
sides. How long does the accused have to be
initially restricted before the government is
precluded from taking advantage of this safety
valve? How long does the government have to lift

83See, e.g., United States v. Cabatic, 7 M.J. 438 (C.M.A 1979)
(Cook, J., concurring in the result).

the restraint? The rule doesn’t answer these
questions, leaving resolution of particular situa-
tions and interpretation of the rule to the courts.

The rule contains an extensive list of exclu-
sions. This is simple subtraction to get the
government’s accountable time under 120 days.
The expanded list of exclusions is one of the
trade-offs for imposing a numerical standard
for all trials. Although the government must
bring all accuseds to trial within 120 days, the
exclusions allow the government considerable
leeway in determining what days are
accountable.

Periods of delay from other proceedings are
excluded. These “other proceedings” include
time for sanity boards, hearings on capacity to
stand trial, pretrial motions sessions, govern-
ment appeals under R.C.M. 908,% and petitions
for extraordinary relief (including government
writs). Delays caused by the unavailability of
the military judge due to exceptional circum-
stances are excluded. This probably does not
include a crowded docket—that time is still
chargeable to the government. If the judge goes
on emergency leave two days before trial is to
begin, however, the government can probably
exclude the time until the judge returns or a
new judge can hear the case. Delays caused by,
requested by, or consented to by the defense are
also excluded from government accountability.
Problems are likely to occur in interpreting
whether the defense has consented to a delay or
merely acknowledged a postponement in the
trial date. If trial counsel calls the defense coun-
sel on the 1st month and says that she would like
to reschedule the case from the 5th to the 8th
and the defense counsel responds “OK,” has the
defense counsel consented to the thirteen day
delay? Counsel for both sides need to clarify
what they mean in these situations: possibly the
best way to avoid litigating the issue, if a speedy
trial motion is likely, is to insure that all delays,
and whether the defense consented, be put in
writing and signed by both counsel.

Delays in the Article 32 investigation or con-
tinuances at trial at the request of the government
may also be excluded from the speedy trial

84See infra notes 90-91 and accompanying text.
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clock. If the delay is requested because of
unavailable evidence despite the government’s
due diligence, or to give the trial counsel addi-
tional preparation time because of the excep-
tional circumstances of the case, the
government will not be accountable for the
time. This means that if scientific evidence is
unavailable because of a backlog at the lab, or
the government has a complex case with wit-
nesses coming from other parts of the world, it
should be able to exclude preparation time and
waiting time from the speedy trial period. This
exclusion allows the government to delay the
case and not be held accountable for the time.

R.C.M. 707(d) attempts to codify (and modify)
the Burton® speedy trial rule for pretrial con-
finement. The Discussion to R.C.M. 707 recog-
nizes that compliance with the rule might not
mean compliance with Burton, which imposes
stricter standards on the government in some
circumstances. The Analysis to the rule invites
the Court of Military Appeals to reexamine the
Burton presumption. Basically, the drafters
hope that the imposition of a specific rule in the
Manual will supplant the Burton rules, but they
recognize that those rules are court-created. It
will take a case that complies with R.C.M. 707
but violates past law under Burton for the court
to decide if this self-policing is adequate to alle-
viate the abuses that led them to create the Bur-
ton rules.

The accused who isin arrest or confinement is
addressed in subsection (d). The rule provides
that the military judge will order the accused
released from confinement when the time
exceeds ninety days, although the judge can
extend the period for ten days “upon a showing
of extraordinary circumstances.” Virtually all
the same exclusions apply to the computation of
the ninety-day period that apply under the 120-
day rule. Some of those exclusions clearly
extend case law under the Burton rules. They
include delays relating to capacity to stand
trial, delays due to pretrial motions sessions,
delays due to military judge availability, and
any prosecution requested delays.

The structure of the new speedy trial rules

s5United States v. Burton, 21 C.M.A. 112, 44 C.M.R. 166
(1971).
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may cause several hearings on one speedy trial
motion when the accused is in pretrial confine-
ment. When the time period reaches ninety-one
days, the defense may request an Article 39a
session at which the government would have to
show extraordinary circumstances to extend
the period for another ten days. On the 101st
day, the defense could request another 39a ses-
sion and force the government to litigate
whether exclusions apply and to demonstrate
that they have not exceeded accountable time.
Then, if the case takes another twenty days to
get to trial (presuming the accused has been
ordered released), the defense could renew a
speedy trial motion for violation of the 120-day
rule, which applies to all accused, even those
also protected by rules concerning arrest and
confinement.

Speedy trial rules under the 1984 Manual
attempt to set definite standards, but much will
be left to trial court and appellate court inter-
pretation. Unlimately, the Court of Military
Appeals will have to decide whether to abandon
more than a decade of case law in favor of the
new Manual rule. Speedy trial will continue to
be a technical area and one that is irritating to
commanders, because the remedy for violation
of these technical rules is dismissal of the
charges, whatever the merits of the case.%¢

V. Trial Procedure
A, Conferences

R.C.M. 802 expressly authorizes the military
judge to meet with the trial and defense counsel
in out-of-court conferences. The accused need
not be present but is not prohibited from attend-
ing. Defense counsel are likely to be confronted
with a dilemma of whether to have the accused
present. Many procedural issues can be easily
handled at conference, but the presence of the
accused (watching the trial counsel who is

prosecuting him and the judge who may sen- .

tence him) may have a chilling effect on normal
give and take. The accused might be even more
suspicious, however, to see his defense counsel
go into a meeting with the same two protago-
nists and emerge to assure him that “everything
has been worked out.”

8R.C.M. 707(e).
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Neither party may be compelled to settle any
matter at a conference. Indeed, a conference
may not be conducted over the objection of any
party. Any matters that are resolved at a confer-
ence, however, must be made a part of the
record. If either defense counsel or the accused
makes any admissions during the conference,
they may not be used at trial unless reduced to
writing and signed by the accused and defense
counsel.

The format of conferences is not prescribed. A
conference may be conducted by radio or tele-
phone. Of course, improper ex parte communi-
cations are prohibited.

B. Motions

1. Motions practice generally

Motions practice under the 1984 Manual is
covered in R.C.M.s 905, 906, and 907. R.C.M.
905 deals with motions generally, R.C.M. 906
with motions for appropriate relief, and R.C.M.
907 with motions to dismiss. R.C.M. 905(a) pro-
vides that motions may be made orally, but the
military judge may in his or her discretion
require written motions.

Motions practice under the new Manual
remains basically the same, with several modi-
fications. R.C.M. 905(b) sets out specific waiver
provisions, listing motions that are waived if not
entered before the entry of a plea. They include
motions concerning defects in preferral, for-
warding, investigation, and referral of charges;
motions concerning defects in the charges;
motions to suppress; motions concerning discov-
ery and witness or evidence production; sever-
ance motions; and motions relating to requests
for individual military counsel.

The burden of persuasion on any factual issue
necessary to resolve a motion is normally on the
moving party, by a preponderance of the evi-
dence. For certain motions, the burden of per-
suasion is always on the prosecution. These
include motions to dismiss for lack of jurisdie-
tion, lack of speedy trial, or running of the stat-
ute of limitations.

R.C.M. 905(d) requires that motions made
prior to entry of pleas should, unless the mil-
itary judge determines good cause exists to
defer ruling, be ruled upon before pleas are
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entered. The rule also provides that where fac-
tual matters are in dispute in determining a
motion, the military judge must state essential
findings on the record.®” This procedure is not
new to military practice; R.C.M. 905(d) expands
the procedure used in suppression motions
under Section III of the Military Rules of Evi-
dence to all motions made before entry of plea.ss

R.C.M. 906 sets out an inexhaustive list of
grounds for appropriate relief. R.C.M. 907 sets
out another inexhaustive list of the waivable,
nonwaivable, and permissible grounds for a
motion to dismiss.

2. Motion for a finding of not guilty

R.C.M. 917 now provides that a military
judge may sua sponte raise a motion for a find-
ing of not guilty. Procedurally, the motion will
specifically state how the evidence is insuffi-
cient and the military judge must give each
party an opportunity to be heard on the matter.

R.C.M. 917(e) now permits the granting of a
partial finding of not guilty. Under R.C.M.
917(e) the military judge may grant the motion
as to a charged offense and still allow a lesser
included offense, as to which there is sufficient.
evidence, to be submitted to the finder of fact.t®

Under R.C.M. 917(g), if all the evidence
admitted beforefindings, including any defense
offered evidence, is sufficient to sustain find-
ings of guilty, the findings do not have to be set
aside solely because the motion should have
been granted at the time it was made.

C. Appeal by the United States

R.C.M. 908 and Article 62, UCMJ, allow the
government to appeal rulings of the military
judge which: :

(1) Terminate the proceedings as to a
charge or specification (e.g., dismissal
for lack of speedy trial); or

87The rule is based on Federal Rule of Criminal Procedure
12e. )

#See M.R.E.5 304(d)4), 311(dX4), and 321(f).

#Compare MCM, 1969, para. 71 and United States v. Spear-
man, 23 C.M.A. 31, 48 C.M.R. 405 (1974) for remedy where
there is evidence only of a lesser included offense.




(2) Exclude substantial evidence of a
material fact (e.g., granting of a sup-
pression motion). ‘

The government may not appeal a ruling that is,
or amounts to, a finding of not guilty. Thisinter-
locutory government appeal is made to the
appropriate court of military review and isonly
available in a court martial in which a punitive
discharge may be adjudged.

After an adverse ruling by the military judge,
the trial counsel is entitled to a delay of up to
seventy-two hours to decide whether to file
notice of appeal. According to the proposed revi-
sion of Army Regulation 27-10, Military Jus-
tice, only the general court-martial convening
authority or his or her staff judge advocate may
decide to file this notice. If the government
elects to appeal, written notice to this effect
must be provided to the military judge within
seventy-two hours after the adverse ruling or
order. Once notice is given, the trial may not
proceed except as to any charges and specifica-
tions not affected by the adverse ruling. A ver-
batim record is prepared and the record is
authenticated.

The trial counsel is also responsible for
promptly forwarding the appeal to the Chief,
Government Appellate Division (GAD). After
consultation with the Chief, Criminal Law Di-
vision, Office of The Judge Advocate General,
the Chief of GAD will decide whether to file the
appeal on behalf of the government. If the
government elects to appeal, the case will, when-
ever practicable, have priority over all other
proceedings before the Army Court of Military
Review. If the Army Court of Military Review
rules in favor of the government, the accused
may petition the Court of Military Appeals for
relief (The Judge Advocate may also certify a
question to the Court of Military Appeals under
this rule). The new Manual permits the court-
martial to proceed as to the effected charges and
specifications pending further review by the
Court of Military unless the court orders the
proceedings stayed.

If the Court of Military Appeals decides the
case, either the accused or the government may

appeal by writ of certiorari to the Supreme
Court under R.C.M. 1205.
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It is possible, then, for government appeals to
be heard by three separate appellate courts.
Even with expedited docketing at the appellate
courts, the procedure could consume several
months. This could raise an interesting speedy
trial issue not resolved under the 1984 Manual.
Although time for government appeals is
excluded from accountability under the 120-
day rule,® an accused in pretrial confinement
must be released after ninety days (zlthough
this appeal time is potentially excludable, also).
Ifthe Court of Military Appeals decides to adopt
R.C.M. 707 as the military speedy trial standard
and abandon Burton, an accused could spend
months or even years in pretrial confinement if
a government appeal stays the proceedings and
the appeal works its way to the Supreme Court.

Given this new capability to “overrule” the
military judge, the initial tendency may be to
appeal virtually all adverse rulings, particu-
larly in cases with intense local command inter-
est. Staff judge advocates must control this
process at their level. An added level of control
is mandated by AR 27-10’s use of GAD as a
channel for government appeals. Although the
appeal is a welcome and useful tool in some
circumstances, the controls are necessary to
insure that appeal by the government is not
abused.

D. Pleas

R.C.M. 910 (Pleas) retains many of the char-
acteristics of paragraph 70 of the 1969 Manual.
For example, the same types of pleas are recog-
nized,” inquiries into the provisions of guilty
pleas are still required,® and the military judge
must enter a plea of not guilty when faced with
any irregular plea.® The 1984 Manual, how-
ever, does make some changes to plea practice.

The first significant modification is the recog-
nition of a new type of plea, the conditional
guilty plea. R.C.M. 910(a)X2) permits an accused
to enter a plea of guilty and preserve for appeal

%See supra notes 82-84 and accompanying text.
1Sge MCM, 1969, paras. 66a, 70a.

92Se¢ United States v. Care, 18 C.M.A. 535, 40 C.M.R. 247
(1969); MCM, 1969, para. 70b.

93Sge MCM, 1969, para. 70a.
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any specified, pre-plea motions which would
otherwise have been waived by a provident plea
of guilty. Past practice mandated that such
pleas be deemed improvident and any attempt
to predicate a plea on such an understanding
was rejected.® The new provision aligns mil-
itary practice with a change to the Federal
Rules of Criminal Procedure.%

There is, however, a significant limitation to
the use of conditional pleas. Such pleas require
the consent of both the government and the mil-
itary judge. Pursuant to authority granted by
the Rules for Courts-Martial, the Secretary of
the Army will provide that the general court-
martial convening authority may accept condi-
tional guilty pleas on behalf of the
government.®® This seems to indicate that such
pleas will be limited to general and bad conduct
discharge special courts-martial. Furthermore,
the government is unlikely to find many in-
stances in which it consents to a conditional
plea. The practical effect may be limited because
there often seems to be little or no advantage to
the government in consenting to this type plea.

The requirement for an oath during the provi-
dence inquiry is the next major change. R.C.M.
910(e) indicates that the accused’s rendition of
the facts in support of a guilty plea will be under
oath. As part of his or her responsibilities,
- R.C.M. 910(c)(b) requires the military judge to
inform the accused that prosecution for perjury

.or false statement may result should the
accused lie under oath.?” The source of authority
for this advice is M.R.E. 410, which generally
prohibits any use of statements made during the
course of a providence inquiry. If the statement
is made under oath, on the record, and in the
presence of counsel, however, it may be offered
at a subsequent trial for perjury or false
statement.

#See, e.g., United States v. Mallett, 14 M.J. 631 (A.C.M.R.
1982). .

85Federal Rule of Criminal Procedure 11(a)X2).
%AR 27-10, para. 5-23b (Proposed Revision).

%7Appendix 8, Trial Guide for Special and General Courts-
Martial, does not include an instruction to the accused con-
cerning the effect of the oath on subsequent prosecution.
Trial judges will have to fashion their own, unless the Trial
Judiciary intervenes.

One issue raised by the requirement for an
oath is the effect of failing or refusing to take the
oath. The rule is silent in this regard. Neverthe-
less, because the rule is written in mandatory
rather than permissive language,®® it would
appear that refusal to take the oath constitutes
grounds for rejection of the tendered guilty

‘plea. Additionally, an issue is raised as to the

effect of failing to advise the accused as
required by R.C.M. 910(c)5). Federal cases
hold that failure to warn about the possibility of
prosecution is not a matter going to the volun-
tariness of the plea nor does such a failure cause
the accused to suffer any prejudice.® So long as
otherwise proper advice was given and the fac-
tual basis for the plea appears on the record, the
absence of the advice as to the oath should not
render the plea improvident. The accused may
be able to raise the absence of advice as a bar to
subsequent prosecution for perjury or false
statement, however,100

The rule also addresses the situation where an
accused cannot remember the facts which form
the basis for the offenses. Case law provides
than an accused may still plead guilty,!o! and
the rule codifies that case law. The Discussion
following R.C.M. 910(e) provides that an
accused need not recount the facts from per-
sonal recollection. If the accused has examined
the evidence against him or her, is convinced of
his or her guilt, and can state the factual basis
for the plea on the record, the guilty plea may be
accepted. This scenario occurs most frequently
when the accused was so intoxicated that he
cannot remember what happened.

R.C.M. 910(f) codifies the requirement that
the military judge inquire into the accused’s
understanding of the terms and conditions of
any pretrial agreement. This requirement has
been imposed by case law for some time.102 The

9%8R.C.M. 910(e): “The accused shall be questioned under
oath about the offenses.” (emphasis added).

#Se¢e United States v. Conrad, 698 F.2d 506 (9th Cir. 1979).
100]d,

101Jnited States v. Moglia, 3 M.J. 216 (C.M.A.1977); United
States v. Luebs, 20 C.M.A. 475, 43 C.M.R. 315 (1971).

12Jnited States v. Green, 1 M.J. 453 (C.M.A. 1976).
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Analysis to R.C.M. 910(f) makes it clear that
defects in the pretrial agreement inquiry do not
automatically render the plea improvident.103
R.C.M. 910(h)3) also deals with the pretrial
agreement inquiry. Inatrial byjudg'e alone, the
quantum portion of the agreement is examined
after the sentence is announced. If it is them
discovered that the accused does not understand
any material term or if there is any disagree-
ment on such a term, the military judge may do
one of two things: (1) with the consent of the
government, the judge may conform the agree-
ment to the accused’s understanding; or (2) the
judge may permit the accused to withdraw the
plea. :

Finally, R.C.M. 910(j) tries to simplify the
effect of guilty pleas as far as what is waived.
The rule simply states that if an issue or motion
relates to guilt or innocence, a provident plea of
guilty to that offense waives the issue, whether
raised or not. R.C.M. 910(j) is more limited than
the waiver rule in paragraph 70a of the 1969
Manual which depended on the nature of the
motion and whether or not it was raised before
the plea was entered.1

E. Voir Dire and Challenges

R.C.M. 912 specifically authorizes challenges
to the process of selecting court members and
provides for discovery concerning the selection
process. In general, pretrial questionnaires to
members are authorized, the military judge
controls the manner in which voir dire is con-
ducted, and grounds for challenges for cause
are set out in the rule, as well as provisions
concerning waiver of challenges.

R.C.M. 912(a)1) states that the trial counsel
may submit a questionnaire to potential
members seeking certain specified informa-
tion.1% At the request of defense counsel, such a

103R.C. M. 910(f) (Analysis).
14MCM, 1969, para. 30a.

15The information requested from members includes:
(A) date of birth;
(B) sex;
(C) race;
(D) martial status and sex, age, and number of
dependents;
(E) home of record;
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questionnaire must be used. The purpose of the
questionnaire is to expedite, but not replace, the
voir dire process.!? A list of questions is pro-
vided but additional questions may be pre-
sented if approved by the military judge.
Questionnaires used at trial must be attached to
the record.

The method of selection of court members is,
like almost everything else in the military jus-
tice system, - subject to discovery. R.C.M.,
912(a)(2) provides that upon request of any
party, any written materials considered by the
convening authority in selecting the members,
except materials pertaining solely to persons
who were not selected as members, must be
given to the requesting party. R.C.M. 912(a}2)
provides that if the material relates only to per-
sons who were not selected as members, the
material need not be disclosed unless the mil-
itary judge, for good cause, directs its disclo-
sure. This provision provides a means for
determining if there is a basis for challenging
the selection process. While the rule maintains
the current practice of requiring challenges to
be made and ruled on singly, R.C.M. 912(b)
authorizes a challenge to the whole panel
through a challenge to the selection process. The
procedure calls for a motion tostay any proceed-
ings requiring the presence of members until
the convening authority reselects members.

R.C.M. 912(d) provides that the military
judge may permit the parties to conduct the voir
dire examination, or he may personally conduct

(F) civilian and military eduecation, including,
when available, major areas of study, name of school
or institution, years of education, and degrees
received;

(G) current unit to which assigned;

(H) past duty assignments;

(I) awards and decorations received;

(J) date of rank; and

(K) whether the member has acted as accuser,
counsel, investigating officer, convening authority,
or legal officer or staff judge advocate for the conven-
ing authority in the case, or has forwarded the
charges with a recommendation as to disposition.

Additional information may be requested with the approval
of the military judge. Each member’s responses to the ques-
tions shall be written and signed by the member.

18R.C.M. 912(a) (Analysis).
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the examination of the members. The rule rec-
ognizes the decision of the Court of Military
Appeals in United States v. Slubowski.1o?

There is no change in the number of peremp-
tory challenges allowed in military practice,
but there is a codification of the use of a peremp-
tory challenge after denial of a challenge for
cause. R.C.M. 912(f)(4) sets forth the situations
in which exercise of a peremptory challenge
may waive consideration of the denial of a chal-
lenge for cause on appeal.l®® The rule addresses
the issues of preserving the denial of challenge
on appeal and recognizes the dilemma of the
defense when allowed but one peremptory chal-
lenge. The codification should eliminate some of
the confusion in the area after the Court of Mil-
itary. Appeals decision in United States v.
Harris. 10

F. Production of Witness Statements
‘ (Jencks Act)

R.C.M. 914 includes a codification of the
Jencks Act,!!® and for the first time in military
practice provides for so-called “reverse Jencks”
disclosure.!! After a witness, other than the
accused, has testified on direct examination, the
judge can order production of any statement of
the witness that relates to the subject matter of
the testimony upon motion of the party who did
not call the witness.

In the case of a government witness, a state-
ment must be produced if it is in the possession
of the United States.!!2 In the case of a defense
witness, the statement must be produced if it is
in the possession of the defense counsel or the
accused. The remedy under the rule is the strik-

1077 M.J. 461 (C.M.A. 1979).

18Compare United States v. Davenport, 14 M.J. 547
(A.C.M.R. 1982) and United States v. Dawdy, 17 M.J. 523
(A.F.C.M.R. 1983).

10913 M.J. 288 (C.M.A. 1982).
1018 U.S.C. § 3500 (1976).

MThe rule is based on F.R.C.P. 26.2 which was notintended
to change the requirements of the Jencks Act, except to
expand it by providing for disclosure by the defense as well
as the prosecution. :

1128¢e United States v. Ali, 12 M.J. 1018 (A.C.M.R. 1982);
United States v. Bosier, 12 M.J. 1010 (A.C.M.R. 1982).
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ing of the witness’ testimony. If the trial counsel
fails to comply, a mistrial may be granted if
required in the interests of justice. While
R.C.M. 914 is not technically a rule of pretrial
disclosure, nothing is intended to prevent coun-
sel from disclosing such statements earlier than
required by the rule.

R.C.M. 905(k) specifically provides that
R.C.M. 914 applies at motions tosuppress under
Section III of the Military Rules of Evidence.
The rule also provides that a law enforcement
officer shall be deemed a witness called by the
government.!!3 That means that statements of
witnesses, including CID or MPI agents, are
disclosable after their testimony at a suppres-
sion hearing.

The net effect of the new provision may be to
change the manner by which defense counsel
attempt to lock-in a witness’ story. Counsel are
more likely to rely on personal notes and the
presence of a lawyer’s assistant or other third
party at the interview as opposed to other
methods such as recording the interview or hav-
ing the witness sign either a statement or the
interview notes. Personal notes of counsel would
not be discoverable but the other listed methods
of memorializing the statements could be sub-
ject to the “reverse Jencks Act.”

VI. Sentencing

R.C.M.s 1001-1009 make some significant
changes in the scope of aggravation evidence
that can be presented by the trial counsel, elimi-
nate some minor punishments from court-
martial sentencing, and provide new
procedures for imposing capital punishment.

The 1984 Manual continues the military tra-
dition of providing information to the sentenc-
ing authority through an adversarial
proceeding. In an attempt to eliminate games-
manship and expand the scope of information
available to the sentencing authority, the trial
counsel is given greater opportunity to present
evidence on aggravation, irrespective of the

13R.C.M. 905(k) is based upon Federal Rule of Criminal
Procedure 12(i).

e
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type of plea entered in the case,!'4 and regard-
less of what evidence the defense intends to
introduce during extenuation and mitigation.115

First, R.C.M. 1001(b)(3) generally provides
that prior convictions of the accused are admis-
sible on sentencing despite the age or finality of
the conviction.!’6 This does away with the old
six-year rule.!1? It also eliminates a considerable
source of litigation relating to documentary
proof of finality.!1® If an appeal is pending, the
defense can present that fact as part of their
sentencing case.

Second, R.C.M. 1001(b}2) attempts to do
away with the “rule of completeness”
announced in United States v. Morgan,''® where
‘the Court of Military Appeals held that the trial
counsel can be compelled (upon defense objec-
tion) to present pro-defense portions of the
accused’s personnel records if pro-government
portions have been introduced in aggravation.
The new rule provides that “if the accused
objects to a particular document as...incom-
plete. . .the matter shall be determined by the
military judge.” It will be up to the courts to
decide whether this limiting language will suc-
~ cessfully do away with the rule of completeness
currently being applied to personnel files as a
whole.

Third, R.C.M. 1001(b)(4) (Discussion) sug-
gests that evidence in aggravation may prop-
erly include victim impact evidence. The scope
of aggravation evidence allowed by the rule
itself includes “circumstances directly relating
to or resulting from the offenses of which the
accused has been found guilty.” Military appel-
late courts have sanctioned a broad right to

1R _C.M. 1001(aX1). This codifies the case of United States
v. Vickers, 13 M.J. 403 (C.M.A. 1983).

15R.C.M. 1001(a)1).

116The only exception is that summary court-martial convic-
tions must have been reviewed under Article 65(c) UCMJ.

1TMCM, 1969, para. 754(3).

118See, e.g., United States v. Brown, 11 M.J. 263 (C.M.A.
1981); United States v. Reed, 1 M.J. 166 (C.M.A. 1975),
United States v. Lemieux, 13 M.J. 969 (A.C.M.R. 1982).

11915 M.J. 128 (C.M.A. 1983).
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present aggravation evidence.?® Recently in
United States v. Pearson,'?! the Court of Mil-
itary Appeals held that aggravation evidence
could properly include evidence concerning the
homicide victim’s character and evidence con-
cerning the magnitude of loss felt by the vic-
tim’s family and community. The drafters of
R.C.M. 1001(b)(4) suggest that it is proper to
include evidence of the “financial, social, psy-
chological, and medical” impact of the offense
upon the victim. They also make it clear that a
“vietim” can be an entity, such as a military
unit, which may have suffered an adverse
impact on discipline, efficiency, or readiness
due to the accused’s misconduct. While vietim
impact evidence may be the wave of the future
for military courts, it remains to be seen how the
courts will weigh competing interests such as
the prejudicial effect of uncharged misconduct,
the invasion of the province of the jury, and
arguments which are designed only to inflame
the passions of the members. At a minimum,
trial judges will be faced with balancing proba-
tive value against prejudicial effect under
M.R.E. 408. Until limitations are developed by
case law, victim impact evidence provides a fer-
tile area of good aggravation evidence for the
aggressive and innovative trial counsel.

The sentencing provision which will probably
have the greatest impact on court-martial prac-
tice is R.C.M. 1001(b)5). This rule allows the
{rial counsel to present—as part of the case in
aggravation—opinion evidence concerning the
accused’s duty performance and potential for
rehabilitation. Under the 1969 Manual, evi-
dence concerning the accused’s duty perfor-
mance or rehabilitative potential was presented
to the sentencing authority only if the defense
“opened the door” during extenuation and
mitigation.

R.C.M. 1001(b)5) allows the defense to
inquire into specific incidents of conduct on
cross-examination, but the rule is silent regard-
ing the extent to which the trial counsel can then

120S¢ge, e.g., United States v. Marshall, 14 M.J. 1567 (C.M.A.
1982); United States v. Vickers, 13 M.J. 403 (C.M.A. 1982);
United States v. Fitzhugh, 14 M.J. 595 (A.F.C.M.R. 1982).

12117 M.J. 149 (C.M.A. 1984).
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explore specific incidents of conduct on re-
direct after the defense counsel “opens the
door.” The results will, however, probably be
inequitable whichever ‘way trial judges and
appellate courts rule. If the trial counsel is pro-
‘hibited from exploring specific incidents on
redirect the defense counsel can use cross-

examination to elicit a favorable, but incom- .

plete, list of specific incidents of conduect, e.g.,
passing the IG inspection, showing up at work
on time. The sentencing authority would be left
with an inaccurate picture of the accused’s spe-
cific conduct and the witness would be unable to
fully defend their opinion testimony.

On the other hand, if the accused has passed
every military inspection, that information
arguably should be explored without opening
the door to an unlimited presentation of
uncharged misconduct on re-direct. It will be
up to the courts to fashion a test which promotes
the rule’s dual purposes of providing the sen-
tencing authority with accurate information
and eliminating gamesmanship.

R.C.M. 1003(b) contains the exclusive list of
punishments authorized at courts-martial.
Absent from the list are admonitions,22 deten-
tions of pay,'?® and extra duty.!* The rule
clearly states that any punishment not listed is
not an authorized punishment.

The most important change concerning types
of punishment imposed by courts-martial is
R.C.M. 1004 which outlines new capital punish-
ment procedures. On 11 October 1983, the Court
of Military Appeals decided that the military
death penalty procedures used to sentence PFC
Wyatt Matthews to death were unconstitu-
tional.125 At the time the Matthews decision was
handed down, the Joint Service Committee on
Military Justice had already drafted revised
death penalty provisions for inclusion in the
1984 Manual for Courts-Martial. Proposed
R.C.M. 1004 was extracted from the new Man-

122MCM, 1969, para. 126f.
123MCM, 1969, para. 1264.

t24Jnited States v. Pleasants, 46 C.M.R. 1294 (A.C.M.R.
1973). ‘

125U nited States v. Matthews, 16 M.J. 354 (C.M.A. 1983).
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ual and separately signed into effect by the
President on 24 January 1984 as Executive
order 12,460. These procedures, contained in
the 1969 Manual as paragraph 74¢, will be car-
ried over to the 1984 Manual as R.C.M. 1004.

The new procedures are designed to specifi-
cally identify aggravating circumstances
which justify the death penalty for an individ-
ual accused. R.C.M. 1004 contains a list of spe-
cific aggravating factors which may be relied
on to impose the death penalty. Before arraign-
ment the trial counsel must give the defense
written notice of which aggravating circum-
stance(s) the prosecution intends to prove. After
all the sentencing evidence is introduced, the
military judge must instruet the court members
on such aggravating circumstances as may be
in issue and must instruct the members to con-
sider all of the evidence presented in extenua-
tion and mitigation. The death penalty can be
imposed only if the court members unanimously
find beyond a reasonable doubt that one or more
of the aggravating circumstances existed. They
must further specifically find that any mitigat-
ing ecircumstances are substantially out-
weighed by the aggravating circumstances.

Although these provisions have not yet been
reviewed by any appellate court, there is every
reason to believe they will pass constitutional
muster.126

VII. Post-Trial
A. Post-Trial Procedure

Both the substance and procedure of post-
trial court-martial processing is changed under
Chapter XI (Post-Trial Procedure) of Part II,
Rules for Courts-Martial, in the 1984 Manual.
Many of these changes are mandated by the
Military Justice Aect of 1983. Initially, practi-
tioners must learn new jargon: staff judge advo-
cate’s post-trial recommendation, judge
advocate’s review, R.C.M. 1106(f) process,
R.C.M. 1105 matters, and R.C.M. 1102 post-
trial session, to name but a few. Most impor-
tantly, practitioners on both sides of the case
and the convening authority must understand
their new roles and responsibilities. A heavy

126See R.C.M. 1004 (Analysis).




burden has been shifted from the staff judge
advocate and convening authority to the
accused’s trial defense counsel. The initial duty
to comb errors out of the trial process now lies
with the defense. On the other hand, in some
cases, a judge advocate’s review at the installa-
tion level, after initial action by the convening
authority, will be the final legal review before a
punitive discharge is executed. While the
changes are many, there remains much that is
familiar. Advocates will be challenged to gain
the maximum benefits for their clients; admin-
istrators will be tested in the processing of cases
under unfamiliar procedural rules.

R.C.M. 1101 is principally of interest because
of subsection (c) which details the deferment
process. The rule lists a number of factors which
the convening authority may consider. Among
those factors are “the command’s immediate
need for the accused” and “the effect of defer-
ment on good order and discipline in the com-
mand.”?” Defense counsel seeking to meet their
burden of justifying the deferment of sentence
would be wise to address these command con-
cerns in a positive fashion. The rule expressly
provides for judicial review of the deferment
decision on an abuse of discretion standard. One
other aspect of deferment is worth noting. If
deferment continues after the convening
authority’s initial action but the deferment is
then rescinded, the accused must be given
notice and an opportunity to respond in writing
to the rescission decision.!2®2 The accused is
granted a seven-day period to respond before
confinement may be ordered executed.

- R.C.M. 1102 recognizes that the military
judge’s jurisdiction over a case continues until
the record of trial is authenticated.!?® The rule
authorizes the judge to inquire into and resolve
“any matter which arises after trial and which
substantially affects the legal sufficiency of any

findings of guilty or the sentence.”'3¢ This rule is

127R.C.M. 1101(cX3).
128R,C.M. 1101(cX7XD).

128Thijs is consistent with the current view of the Court of
Military Appeals. See, e.g., United States v, Brickey, 16 M.J.
258 (C.M.A. 1983).

130R,C. M. 1102(bX2).
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available to the government to correct some
trial deficiencies, but it is of greater signif-
icance to the defense as an additional opportu-
nity to attack a conviction or sentence. One
potential problem under this rule involves ship-
ment of an accused to a distant place of confine-
ment before a post-trial session is called by the
military judge. Unless waived, the accused’s
presence is required at an Article 39(a), UCMJ,
session. A:second area of concern is that the
procedures for requesting or assembling a post-
trial session are not spelled out in the rule.
Because not every request for an R.C.M. 1102
session by the defense will be granted, it is
important for subsequent appellate review to
support the request with extensive offers of
proof and legal memoranda. A complete recital
of the material facts and relevant law will also
help the trial judge determine whether to call a
post-trial session. Obviously, counsel who
oppose the other party’s request for a post-trial
session should make an equally complete sub-
mission in'support of its position.

R.C.M. 1103, governing the preparation of
records of trial, contains one change of great
interest to counsel. Subsection (iX1)(B) author-
izes examination of the record by the defense
counsel before authentication, unless unreason-
able delay is caused by this examination proc-
ess. This process should give trial defense coun-
sel an excellent opportunity to review the trial
for issues that merit relief under R.C.M. 1102,
and for matters to be submitted under R.C.M.
1105 which will be discussed below.

R.C.M. 1104 concerns authentication of
records of trial. The rule requires authentica-
tion by the presiding military judge of each
portion of the record; two or more judges’
actions may be required to complete the authen-
tication process. The rule also generally adopts
the requirements of United States v. Cruz-
Rijos'® for substitute authentication and serv-
jce of the record on the defense under Article 54,
UCMJ.

R.C.M. 1105 is the new procedure for the
accused. It is based on Article 60, UCMJ as
amended by the Military Justice Act of 1983. It

1211 M.J. 429 (C.M.A. 1976).
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authorizes the accused to submit written mat-
ters after sentencing for the convening authori-
ty's consideration before acting on the case and
is separate and distinet from the right to submit
matters under Article 88(c), UCMJ. The
accused’s submissions under R.C.M. 1105 must
be made within specified time limits. Subsec-
tion (c) sets those periods for each type of case.!32
Subsection (d) describes the waiver rules and
trial defense counsel should become familiar
with these rules to avoid inadvertant waivers.

When the accused’s R.C.M. 1105 submissions
contain allegations of legal errors, the staff
judge advocate must respond to those allega-
tions. The response may be a simple statement
of disagreement, so it may be of little immediate
benefit to file extensive legal memoranda under
R.C.M. 1105 alleging novel theories of legal
error. These submissions must be considered by
the convening authority. The trial defense coun-
sel should look for the equitable, human side of
the case to generate command consideration in
favor of clemency. Family circumstances, prior
good service, and other service members’
recommendations are the types of material con-
templated under this aspect of R.C.M. 1105. The
submissions are not limited by the record of
trial or the rules of evidence. This is, in effect, an
opportunity to make a second sentencing argu-
ment and to include things counsel could not or
did not use at trial. Never before have defense
counsel’s persuasive writing skills been so
important to the accused.

One of the fundamental reforms of the Mil-
itary Justice Act of 1983 is toreduce, as much as
possible, the burden of legal review on the non-
lawyer commander/convening authority. To
accomplish this, the post-trial review process
was drastically altered. As noted above, R.C.M.
1105 shifts the initial burden of finding and
alleging legal errors to the defense. R.C.M.
1106, which implements the amended Article
60, UCMJ, provides for a staff judge advocate’s
post-trial recommendation in general courts-
martial and in special courts-martial which

12The time period for general courts-martial and special
courts-martial with an adjuged bad-conduct discharge is
the later of thirty days after sentence is announced or seven
days after service of the authenticated record on the
defense.

adjudged a bad-conduet discharge. This recom-
mendation is not required to be alegal review. It
is intended to be a concise written document
that will assist the convening authority in the
exercise of command prerogative in taking
action on the sentence. Unlike past practice
under paragraph 85b of the 1969 Manual, the
new rule does not require the short-form review
concerning jurisdiction where the proceedings
terminated without a finding of guilty.

Under R.C.M. 1106 the post-trial recommen-
dation must include: ‘

(1) The adjudged findings and sentence;

(2) A summary of the accused’s service
record;

(3) A description of any pretrial restraint;

(4) A statement concerning the effect of
any pretrial agreement; and

(5) A specific recommendation concerning
the convening authority’s action in the
case. The recommendation must also
state the staff judge advocate's opinion
concerning the need for corrective
relief as to the legal errors raised in the
defense submissions under R.C.M,
1105. This opinion need not be sup-
ported by any analysis or rationale. The
rule also authorizes the inclusion of any
other appropriate matters, even from

~ outside the record. An example illus-
trating how this recommendation
might be prepared is contained at
Appendix B.

R.C.M. 1106(f) requires service of the staff
judge advocate’s post-trial recommendation on
the accused’s counsel just as such service was
mandated by United States v. Goode'® and
United States v. Narine'® for post-trial reviews.
The defense has five days to respond and failure
to respond waives objections to any errorsin the
recommendation other than plain error. If, on
appellate review, unwaived errors are discov-
ered in the post-trial recommendation, the
case will not be returned to the convening
authority for a new recommendation and

1291 M.J. 3 (C.M.A. 1975).




action. The appropriate corrective relief will be
applied by the appellate authorities.

R.C.M. 1107 governs the convening authori-
ty’s initial action. The rule requires considera-
tion of the results of trial, the staff judge
advocate’s post-trial recommendation, as well
as the matters submitted by the defense under
R.C.M. 1105 and in response to the R.C.M. 1106
recommendation. The convening authority may
consider any other appropriate matters before
acting on a case but does not have to review the
record for either legal correctness or factual
sufficiency. One significant change has been
made in the action process. Under R.C.M. 1107,
the convening authority may order any part of
the sentence approved executed in the initial
action, except death, dismissal, or a punitive
discharge. One minor change worth noting is
that, as implemented in the proposed revision of
AR 27-10, the convening authority will no
longer designate a place of confinement in the
action.

R.C.M.s 1108 and 1109 deal with suspension

of sentences and vacation of suspended sen-

tences. The rules provide for new procedures to
suspend and vacate, and a new form to report
vacation of sentence proceedings.!35

If an accused waives or withdraws from
appellate review under Article 66, UCMJ, or
the case does not qualify for such review, R.C.M.
1112 provides for legal review by a judge advo-
cate. This review will normally be econducted at
the installation. Each review must contain writ-
ten conclusions about the court-martial’s juris-
diction over the person and offenses, the legal
sufficiency of the specifications, and the legality
of the sentence. In addition, the reviewing judge
advocate must respond to written allegations of
error filed by the defense under R.C.M.s 1105,
1106(f), or any filed directly with the reviewing
officer. In many instances the completion of this
R.C.M. 1112 review will be the final legal
review. If, however, the reviewing judge advo-
cate recommends corrective action or if the
approved sentence includes dismissal, a puni-
tive discharge, or confinement in excess of six

13414 M.J. 55 (C.M.A. 1982).
135S¢¢ MCM, 1984, Appendix 18.
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months, the case must be sent to the officer
exercising general court-martial jurisdiction
for final action. That officer has plenary power
over the case, but the reviewing judge advocate
must include a recommendation as to the action
which should be taken and an opinion concern-
ing the legal requirement, if any, for corrective
action. An example illustrating how this judge
advocate’s review might be prepared is con-
tained at Appendix C. Ordinarily, the action
taken will be final and may include ordering the
execution of a punitive discharge. Dismissals
must be reviewed by the service Secretary
before execution. In some instances subsequent
legal review will also be necessary. If the
reviewing judge advocate recommends correc-
tive relief and opines that it is required by law
but the convening authority takes action less
favorable to the accused, the case must be
reviewed by The Judge Advocate General
under R.C.M. 1201(b)(2).

R.C.M. 1113 addresses execution of sentences.
As mentioned above, the convening authority
now may order a sentence executed in the initial
action, except for death, dismissal, or a punitive
discharge. In ordering a punitive discharge
executed after the final review, however, the
convening authority must consider the advice of
the staff judge advocate as to whether retention
of the service member is in the best interests of
the Army if more than six months have elapsed
since the discharge was approved. The rule sets
forth what must be included in this advice. It
would appear that these matters could be
ineluded in the judge advocate’s review under
R.C.M. 1112 if the staff judge advocate is the
reviewing officer.

R.C.M. 1114 describes promulgating orders
and contains one significant change. The
charges and specifications may be summarized
instead of copied verbatim.

B. Waiver or Withdrawal
of Appellate Review

After any general court-martial, except one
in which the death penalty has been approved or
any special court-martial in which the approved
sentence includes a bad conduct discharge, an
accused may elect to waive or withdraw from
appellate review under R.C.M. 1110. Even if an
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accused - waives appellate review under this
rule, his or her case must still be reviewed by a
judge advocate pursuant to R.C.M. 1112. The
rule also makes it clear that the waiver or with-
drawal of appellate review must not be com-
pelled or coerced. The convening authority is
thus precluded from promising that, if the
accused waives appellate review, he or she will
reduce the sentence when taking final action.

In making the decision to waive appellate
review, an accused has the right to consult with
legal counsel. Usually, this consultation will be
with the civilian, individual military, or
detailed counsel who represented the accused at
trial. If that counsel is not immediately availa-
ble, the new Manual provides authority to
appoint an associate counsel to advise the
accused. If trial defense counsel has been
excused under R.C.M. 505(d)}(2)(B), substitute
counsel may be detailed.

If the appeal is already in appellate channels,
. the accused will be advised about withdrawal
from appellate review by his or her appointed
appellate defense counsel. The Manual also pro-
vides for an associate counsel and the detailing
of counsel for the accused if no appe]late defense
counsel has been assigned.

An accused must submit a waiver of appellate
review within ten days after he or his defense
counsel is served with a copy of the convening
authority’s action. It must be in writing and
attached to the record of trial. It must include
statements that the accused and the defense
counsel have discussed the accused’s appellate
rights, that they discussed the effect a waiver
would have on these rights, that the accused
understands these matters, and that the waiver
is voluntarily submitted. Both counsel and the
accused must then sign it (forms for this pur-
pose are included in Appendlces 19 and 20 of the
1984 Manual).

A withdrawal from appellate review may be
filed with the authority exercising general
court-martial jurisdiction over the accused,
who will promptly forward it to The Judge
Advocate General, or it may be filed directly
with The Judge Advocate General. Such a
request may be made at any time before review
is complete.

The effect of a waiver or withdrawal will be to
bar review by The Judge Advocate General
under R.C.M. 1201(b)(1) and by the Army Court
of Military Review. Once a waiver or withdraw-
al is submitted, it may not be revoked.

C. Action by The Judge‘Advocate General

R.C.M. 1201(b)1) and Article 60(a), UCMJ
expand the power of The Judge Advocate Gen-
eral when reviewing courts martial. If any part
of the findings or sentence is found to be unsup-
ported in law, or if reassessment of the sentence
is deemed appropriate, The Judge Advocate
General may modify or set aside the findings or
sentence or both. Previously, The Judge Advo-
cate General did not consider sentence appro-
priateness because he had no authority to
reassess the sentence. The Judge Advocate Gen-
eral may still direct that general courts-martial
for which there is no appellate review in R.C.M.
1201(a) be reviewed by the Army Court of Mil-
itary Review.

D. Review by the Supreme Court

Except for a possible collateral attack in the
federal courts, review of a court-martial by the
Court of Military Appeals has been an accused’s
final avenue of appeal. R.C.M. 1205 and Article
67(h)1), UCMJ, make an important change in
this regard. These rules permit both the
accused and the government to petltlon the
United States Supreme Court for review, by
writof certiorari, of cases reviewed by the Court
of Military Appeals. Because the Court of Mil-
itary Appeals does not actually review a case
when it denies an accused’s petition for review,
such a denial could not reach the Supreme
Court under this change. The only cases, then, in
which the Supreme Court could grant certiorari
are those the Court of Military Appeals has
actually decided. '

The percentage of petitions for certiorari gen-
erally granted by the Supreme Court is low.
Whether and how often petitions will be
granted in military cases is a matter of conjec-
ture. On issues of “pure” evidentiary or constitu-
tional law, 4.e., where there is no difference be-
tween the military and civilian rules, the Court
might grant a petition if the military court’s
interpretation was contrary to established fed-
eral law. Until it is clear how the Court will




use this new power, trial defense counsel should
consider raising constitutional issues in appro-
priate cases. For instance, defense counsel could
raise issues of non-unanimous verdicts or less
than six member juries. Military courts have
decided these and similar issues, but the
Supreme Court has never specifically
addressed them in the military context. Recent
decisions of the Court seem to indicate that the
Justices are likely to recognize the need for a
separate and distinct system of military justice
and are unlikely to grant many petitions for
certiorari.s¢ It may be the rare military case
that actually reaches the Supreme Court by this
‘route, but it is one final avenue of appeal for the
military accused.

The government may also petition for certio-
rari. The Solicitor General will exercise quality
control over government petitions, as he does for
other federal agencies. Only exceptional cases
with far-reaching impact are likely to be candi-
dates for government petitions.

E. Extraordinary Writs

The authority of the military appellate courts
to grant extraordinary relief appears for the
first time in the 1984 Manual. It is only
addressed in the discussion, however. Under
R.C.M. 1203(b), the discussion recognizes the
extraordinary writ authority of the courts of
military review. The discussion following
R.C.M. 1204(a) addresses the writ authority of
the Court of Military Appeals. It suggests that
petitions for extraordinary relief should be filed
initially at the appropriate service court of mil-
itary review. Practitioners should be aware that
in recent years the Court of Military Appeals
has not required initial review of a petition for
extraordinary relief by a court of military
review as a matter of judicial economy or
exhaustion of remedies. Furthermore, some
cases require such prompt disposition as to com-
pel filing in the court of last resort.1%” Of course,
under R.C.M. 1205, if the Court of Military
Appeals grants relief in a case, it is subject to
review by a writ of certiorari to the Supreme
Court.

138Gee, e.g., Chappell v. Wallace, 103 S.Ct. 2362 (1983).
187G¢e United States v. Berta, 9 M.J. 390 (C.M.A. 1980).
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R.C.M. 1202 implements Article 70, UCMJ
by providing for appellate counsel to represent
the parties before the military appellate courts
or the United States Supreme Court. Where the
government petitions for extraordinary relief
and names the military judge as the respondent,
the accused is deemed to be a party and entitled -
to representation by appellate defense counsel.

The last noteworthy extraordinary writ
aspect of the new Manual involves the speedy
trial rules of R.C.M. 707(a) and (d). Any period
of delay occasioned by any petition for extraor-
dinary relief filed by any party is excluded in
computing whether the total period of delay
violates the 120-day rule or the release from
pretrial confinement provisions.

VIII. Summary Courts-Martial

Specific rules governing summary courts-
martial are contained in Chapter XIII, Part II,
R.C.M.s 1301-1306 of the 1984 Manual. The
rules make minor changes to existing law and
clarify some previously uncertain matters.

R.C.M. 1301 discusses summary courts-
martial generally. It reiterates that there is no
constitutional or statutory right to counsel for
the accused, but it also states that if the accused
has retained a civilian counsel, that attorney
must be permitted to attend if it will not neces-
sarily delay the proceedings. The proposed revi-
sion of AR 27-10 provides that, unless precluded
by military exigencies, the summary court
officer will allow the accused an opportunity to
consult with qualified defense counsel before
the trial date. The consultation is for advice on
rights and options and the consequences of
waiving rights by consenting to a summary
court-martial. A summary court officer who
denies an accused this consultation opportunity
must fully document the reasons in a certificate
attached to the record of trial.1s8 Of course, if the
accused has not been given the opportunity to
consult with counsel, a summary court-martial
conviction will not be admissible in
aggravation. 139

138AR 27-10, para. 5-21 (Proposed Revision).
139S¢e United States v. Mack, 9 M.J. 300 (C.M.A. 1980).
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R.C.M. 1302, concerning the convening of
summary courts, states that a summary court-
martial may be convened by a notation on the
charge sheet. That eliminates the need for a
separate convening order. Instead, the conven-
ing authority may simply note in Block 4 of the
charge sheet, “Effective 1 September 1984,
MAJ Hartpence is hereby detailed as Summary
Court-Martial.”

R.C.M. 1303 sets up a specific time by which
the accused must have objected to summary
court. The accused must object to the summary
court-martial prior to arraignment.

R.C.M. 1304 covers trial procedure and is sup-
plemented by Appendix 9 to the 1984 Manual, a
summary court-martial trial guide. Summary
court officers should use the new appendix until
DA Pamphlet 27-7 isrevised because itincludes
certain specific rights that the summary court-
martial must advise the accused of that are not
contained in the current DA Pamphlet.

The record of trial in summary courts was
formerly the small portion on the fourth page of
the charge sheet. R.C.M. 1305 describes the
requirements for a new record of trial, and a
sample format is at Appendix 15 of the 1984
Manual. The format includes a checklist for the
summary court officer, to insure that the
accused has been properly advised of all rights
and procedures have been properly completed.

Along with the new record of trial comes a
new review procedure, described in R.C.M.
1306. After the sentence is adjudged, the
accused has the right to submit matters to the
convening authority, who is precluded from
taking action before the seven-day period in
which to submit matters. This gives the accused
a week to prepare and submit clemency matters
or allegations of error to the convening author-
ity. Review by a judge advocate is covered by
R.C.M. 111214¢ gnd is much more limited than
review under the 1969 Manual.

IX. Crimes and Defenses

The 1984 Manual contains many changes in
crimes and defenses. This section will discuss

140S¢e supra notes 127-135 and accompanying text.
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- offense,

changes in the Manual format, punishments,
new and modified offenses, and defenses.

A. Format for Punitive Articles

The format change for the punitive articles is
a welcome improvement. Part IV, the punitive
articles section of the Manual, has fifty-nine
paragraphs dealing with Articles 77-133 of the
UCMJ and fifty-three paragraphs desecribing
Article 134, UCMJ offenses. Each of the fifty-
nine paragraphs dealing with the punitive arti-
cles includes the codal article, elements of the
explanation, commonly included
offenses, maximum punishment, and form
specifications. The fifty-three paragraphs de-
scribing Article 134 offenses use the same for-
mat except that the text of Article 134 is not
repeated in each paragraph.

The format change and the expanded cover-
age of Article 184 offenses will make use of the
Manual by commanders and infrequent users
easier. With the 1969 Manual, one had to look in
five places to find the information collected in
each paragraph of Part IV. Further, the 1969
Manual only fully described fourteen common
Article 134 offenses and the drug offenses. For a
full explanation of the remaining common Arti-
cle 134 offenses, access to the Military Judges’
Benchbook!4! was required.

B. Punishments

The President’s exercise of his Article 56,
UCMJ authority to prescribe punishments for
offenses resulted in several changes in the 1984
Manual. Some changes result simply from
‘changing the punishment for an offense and
some changes result from recognition of new or
different aggravating factors which merit
greater punishment. ‘

Perhaps the most significant change in pun-
ishment for a specific offense will be the author-
ization of a bad-conduct discharge for assault
consummated by a battery under Article 128.
The drafters’ rationale is that a battery may
result in a serious injury even though it was not

117] 8, Dep't. of Army, Pamphlet No. 27-9, Military Judges’
Benchbook (1982) [hereinafter cited as Military Judges’
Benchbook].




an aggravated assault.!2 The change is impor-
tant ‘because of the frequency with which bat-
tery is either charged or is a lesser included
offense. ‘

Several noteworthy changes have been made
regarding aggravating factors. The special
dangers of firearms and explosives have been
recognized in Article 108 offenses regarding
military property and the Article 121 offenses
of larceny and wrongful appropriation. In each
article an offense involving a firearm or explo-
sive merits the maximum punishment, 7.e., ten
years confinement for Article 108; five years
confinement for larceny, and two years con-
finement for wrongful appropriation. Use of a
firearm in a robbery or aggravated assault
authorizes an additional five years confinement.
Thus robbery with a firearm is punishable by
fifteen years confinement, aggravated assault
using a firearm as a means likely to produce
grievous bodily harm is punishable by eight
years confinement, and intentionally inflicting
grievous bodily harm with a firearm is punish-
able by ten years confinement.14?

The 1969 Manual’s three-tiered value system
for punishments for certain property offenses
has been replaced by a two-tiered system. The
two tiers, $100 or less and over $100, apply to
Article 103 (captured or abandoned property),
Article 108 (military property), Article 109
(non-military property), Article 121 (larceny
and wrongful appropriation), Article 123a
(check offenses), Article 132(3) and (4) (frauds
against the United States), and Article 134
{obtaining services under false pretenses, and
receiving stolen property). These changes bring
the punishments more in line with federal law
and create the equivalent of a felony/misde-
meanor distinction in military law.

Finally, adjustments in aggravating factors
in AWOL offenses under Article 86 have been

42MCM, 1984, Part IV, para 54e (Analysis). There may not
be an aggravated assault because intent to injure seriously
was lacking or the means or force used was unlikely to
produce grievous bodily harm.

143Because of the danger involved in the Manual provides
that even when used as a bludgeon a loaded firearm merits
the additional five years confinement in an aggravated
assault. Part IV, para. 54c(4XaXii) (MCM 1984).
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made. If an AWOL is over thirty days, a new
aggravating factor of termination by apprehen-
sion will increase the maximum confinement
from twelve to eighteen months. Also, going
AWOL to avoid field exercises or maneuvers is
an aggravating factor that now authorizes a
bad-conduct discharge. .

C. New and Modified Offenses

The only change in the Military Justice Act of
1983 regarding crimes created or modified
drug offenses. The Act created a new codal pro-
vision, Article 112a, UCMJ which generally
took the drug offenses that had been found
under Article 134 in paragraph 213gof the 1969
Manual.4 A separate article was created to
show increased congressional concern over the
dangers of drug abuse in the military.1¥s The
Act created the offenses of importing drugs in
the customs territory of the United States and
exporting drugs from the United States. The
offenses brought over from Article 134, such as
possession and distribution, were modified in
the sense that the Article 134 element that the
offense be prejudicial to good order and disci-
pline or service discrediting need not be
proved.146

Many -other offenses are either created or
modified, not by congressional action, but by
presidential action in the 1984 Manual. These
new and modified offenses must be viewed more
circumspectly than those offense created or
modified by legislation. It is important to note
that the President’s authority under Articles 36
and 56, UCMJ to prescribe rules of procedure
and punishments does not include legislative

144The punishments are also similar and reflect the 1982

changes to the Manual. See MCM, 1969, para. 127¢; Exec.
Order No. 12,383, 47 Fed. Reg. 42,317 (1982). An exception
is that the aggravating factor of “while in 2 hostile fire pay
zone” was changed to “while receiving special pay under 37
U.S.C. § 310.” The change means that the service member
who commits an offense while drawing hostile fire pay falls
within the aggravating factor whether or not the service
member is actually within the hostile fire pay zone. Cur-
rently there are three hostile fire pay zones: Vietnam, Cam-
bodia, and Iran,

1455, Rep. No. 53, 98th Cong., 1st Sess, 29 (1983).

168y bject matter jurisdiction over the offense may in some
instances, however, create problems. See, e.g., Murray v.
Haldeman, 16 M.J. 74 (C.M.A. 1983).
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authority to provide for crimes and offenses
under Article 134147 or to modify elements of
offenses under the other punitive articles.148
Where the drafters merely incorporated case
law into the Manual, the validity of the Manual
provision is clear. Where the drafters went
beyond existing case law, however, the provi-
sions must await judicial approval.

An important example of the limited presi-
dential authority in this area is the 1984 Manu-
al’s treatment of Article 91. Article 91 protects
warrant officers, noncommissioned officers,
and petty officers from assault, disrespect, and
disobedience when they are in execution of their
office. The 1951 and 1969 Manuals erred by
listing the additional requirement that the vie-
tim be senior in rank to the accused as an ele-
ment of Article 91.14° The 1984 Manual drafters
acknowledge the error of the previous Manu-
als!® gnd relegate the superior status of the
vietim to an aggravating factor meriting
increased punishment for assault and disre-
spect to a noncommissioned officer or petty
officer.1s! This treatment of Article 91 has two
important effects. First, failure to allege the
superior status of the victim will not resultin a
fatally defective specification. Second, it is
apparent that superiors such as higher ranking
noncommissioned officers may commit offenses
against junior noncommissioned officers under
Article 91.

WUnited Stat,es v. Johnson, 17 M.J. 251 (C.M.A. 1984).

148S¢e notes 148-50 and accompanying text infra. See also
United States v. McCormick, 30 C.M.R. 26 (C.M.A. 1960);
United States v. Brown, 44 C.M.R. 412 (A.C.M.R. 1971).

149Para, 170 of the MCM, 1969 and MCM, 1951. See also
MCM, 1969, App. 6, form specifications 24-26, and MCM,
1951, App. 6, form specifications 25-27. A superior status is
required by statute under Articles 89 and 90 for disrespect,
assault, and willful disobedience offenses against a commis-
sioned officer.

1eMCM, 1984, Part IV, para. 15c. (Analysis).

18IMCM, 1984, Part IV, para. 15¢(1)e). Superior status is
not an aggravating factor in assault or disrespect of a war-
rant officer. Also, superior status is not an aggravating
factor in a disobedience offense under Article 91. The dis-
obedience offense under Article 91 merely requires that the
accused have a duty toobey the vietim. MCM, 1984, Part IV,
para. 16b(2).
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Two 1984 Manual offense modifications sure
to receive judicial attention are changes to the
elements of unconsummated assault under
Article 128 and maiming under Article 124.
Despite judicial authority to the contrary,!®2 the
1984 Manual describes an attempt type uncon-
summated assault as a specific rather than a
general intent crime.!® Similarly, the Manual
now states that maiming is no longer 2 general
intent crime but rather requires a specific
intent to injure (though not a specific intent to
main).!5* These changes have important effects.
First, voluntary intoxication will now be a
defense to the attempt type unconsummated
assault (though not to an offer type of uncon-
summated assault) and maiming. Second, the
effect on aggravated assault with a dangerous
weapon, means, or force must also be assessed.
This kind of aggravated assault can be uncon-
summated and uses the same theories of

152S¢e, e.g., United States v. Redding, 14 C.M.A. 242, 34
C.M.R. 22 (1963); United States v. Hand, 46 C.M.R. 440
(A.C.M.R. 1972).

1M CM, 1984, Part IV, para. 54c(1Xb)i). Whether the draft-
ers actually intended to change the elements of the attempt
type assault is questionable. Although the explanation
states a specific intent is required, there is no addition of
specific intent in the listing of the elements of the offense.
MCM, 1984, Part IV, para. 64b(1). Also, the Analysis indi-
cates the drafters intended to perpetuate existing law
rather than attempt to change the law. MCM, 1984, Part IV,
para b4c (Analysis).

14MCM, 1984, Part IV, para. 50¢(3). The problem of the
intent required for maiming stems from interpreting the
intent provision of Article 124 which states “{a]ny person

..who with intent to injure, disfigure, or disable....” In
United States v. Hicks, 6 C.M.A. 621,20 C.M.R. 337 (1956),
the court stated that the statute’s plain meaning was that it
required only an intent to injure, not an intent to maim. If
further approved as legally correct instructions that the
offense “only requires a general intent to injure and not a
specific intent to maim.” (emphasis added). This was inter-
preted in para. 203, MCM, 1969 and by the Army Court of
Military Review in United States v. Tua, 4 M.J. 761
(A.C.M.R. 1977), petition denied, 5 M.J. 91 (1978) to mean
that maiming was a general intent crime. The drafters to
the 1984 Manual state, however, that Hicks in fact requires
a specific intent to injure. Part IV, para. 50c (MCM 1984)
(Analysis). The confusion regarding the meaning of Hicks
has persisted because in Hicks the court was focusing on
what intent the accused must have, i.e., intent to injure or
intent to maim. Hicks, 6 C.M.A. at 624, 20 C.M.R. at 340.
Though it approved the instruction quoted above, it did not
address whether the intent must be a general intent to i mJure
or maim or a specific intent to injure or maim.




attempt and offer as simple assault.155 It would
seem mnow, contrary to abundant judicial
authority,!%¢ that the attempt type unconsum-
mated aggravated assault would also require
specific intent and be subject to a2 voluntary
intoxication defense.

Another punitive article modified is Article
93, cruelty and maltreatment. The 1984 Manual
expands the coverage of the article in two ways.
First, relying on judicial authority,!5” the Man-
ual clarifies who can be a victim of the offense
by expressly including anyone subject to the
accused’s orders whether or not the victim is
subject to the UCMJ. Thus, a civilian employee
now clearly can be a victim. Second, the Manual
explanation of the offense expressly includes
sexual harassment as a form of eruelty and mal-
treatment and defines it as “influencing, offer-
ing to influence, or threatening the career, pay
or job of another person in exchange for sexual
favors, and deliberate or repeated offensive
comments or gestures of a sexual nature.”158
While this Manual provision appears expan-
sive, cruelty and maltreatment has been
broadly interpreted to include any unjustified
act that results in physical or mental pain or
suffering!®® and sexual harassment easily fits
within the interpretation.

The 1984 Manual’s treatment of Article 134
offenses contains several noteworthy develop-
ments. Some offenses, such as criminal libel, are
no longer mentioned in the Manual. Such
offenses are still valid and may be charged, but
they were solittle used thatthedrafters decided
they did not require attention in the Manual.1é0
In thissame light, some offenses which had been
previously recognized in case law, such as kid-

155Se¢e generally Military Judge's Benchbook, para. 3-109.
1%8See supra note 12. ’
167United States v. Dickey, 20 C.M.R. 486 (N.B.R. 1956).
188MCM, 1984, Part IV, para. 17¢(2).

189 nited States v. Finch, 22 C.M.R. 698 (N.B.R. 1966).

1800ther examples of offenses no longer listed are commit-
ting a nuisance, violation of parole, statutory perjury, allow-
ing prisoner to do an unauthorized act, transporting a
vehicle or aircraft in interstate commerce, and unclean
accoutrements.
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napping and jumping from a vessel, are now
listed and discussed.6!

An offense certain to be the most controver-
sial of the newly listed offenses is fraterniza-
tion.$2 The Manual offense only addresses
officer-enlisted relationships and aims at rela-
tionships that violate the customs of a particular
armed service and which compromise the chain
of command, result in an appearance of partial-
ity, or otherwise undermine good order, disci-
pline, or morale.’¥® While fraternization has
long been recognized as an offense,6¢ its precise
meaning is still being developed. In United
States v. Johanns,'®s the Court of Military
Appeals has granted petition on the issue of
whether consensual, private, heterosexual, non-
deviate sexual intercourse by an Air Force
officer with an enlisted member not under his
supervision was a fraternization offense under
Article 133 or 134. In United States v. Stocken, 166
a panel of the Army Court of Military Review
held, consistent with the new Manual provision,
that fraternization under Article 134 does not
extend to relationships among enlisted
members. The ultimate resolution of the cases?6?
will, of course, impact on the Manual version of
the offense.

D. Defenses

‘With the' exception of R.C.M. 701’s require-
ment for notice of alibi and mental responsibil-
ity defense,68 the 1984 Manual’s procedural and

1810ther examples of offenses newly listed in Article134 are
requesting commission of an offense, destruction of evi-
dence to prevent seizure, bomb threat or hoax, and
prostitution.

12MCM, 1984, Part IV, para. 83.

18The provision was not intended to preclude regulations
which also regulate relationships among officers, enlisted
or officers and enlisted. MCM, 1984, Part [V, para. 83¢(2).

184See generally MCM, 1984, Part IV, para. 83 (Analysis).
16617 M.J. 862 (A.F.C.M.R. 1983).
16617 M.J. 826 (A.C.M.R. 1984).

170n 2 March 1984, 2 motion for reconsideration in United
States v. Stocken was granted on the issue of whether an
NCO could ever be convicted of fraternization under Article
134.

168See gupra notes 59-63 and accompanying text.
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substantive treatment of defenses contains few
changes. ~

The special (affirmative) defenses are found
in R.C.M. 916. As in the 1969 Manual, the rules
themselves are short and general. The Discus-
sions to the rules, while nonbinding, are fairly
complete and along with the 'Analysis comprise
a good treatment of the particulars of the
defense.

Generally, the R.C.M.s, Discussion, and Anal-
ysis merely reflect the current state of case law.
An exception is a more expansive interpretation
of duress. Paragraph 215(f) of the 1969 Manual
limited duress to situations where the accused
himself feared death or great bodily harm.
Cases had expanded this to family members or
those with whom the accused had a close per-
sonal relationship.2¢®* R.C.M. 916(h) makes
duress available if the accused’s crime is caused
by an immediate threat of death or serious bod-
ily injury to the accused or any innocent person.

‘E. Conclusion

This section has addressed only highlights in
crimes and defenses. Because so many other
changes were made, the practioner would be
wise to carefully consult the Manual and Analy-
sis when considering a crime or defense.
Reliance on memory of pre-1984 law will be
dangerous.

X. Nonjudicial Punishment

Part V of the 1984 Manual implements Arti-
cle15, UCMJ. Asinthe past, itis heavily supple-
mented by service regulations. For the Army,
Chapter 3 of the revised AR 27-10 will be the
source of important guidance for practioners.
The new Manual's nonjudicial punishment
material is not in the format of rules and discus-
sion, but is regulatory guidance in eight num-
bered paragraphs. The drafters’ analysis of this
section is the last portion of Appendix 21 to the
Manual.

Paragraph 1 addresses general considera-
tions and makes no substantive changes. The
analysis does clarify one point, however. The

169S¢e e.g., United States v. Barnes, 12 M.J. 779 (A.C.M.R.
1981) (fiancee).

prohibition on double punishment applies to
punishments actually served and does not bar
the imposition of a second Article 15 for the
same misconduct where the original proceed-
ings are set aside. What is prohibited is an
increase in the amount of punishment or the
reimposition of that portion of the punishment
already served.

Paragraph 2 deals with who may impose non-
judicial punishment. Paragraph 3 details the
right to demand trial. No substantive changes
are made in either provision.

Paragraph 4 concerns the procedure for
administering nonjudicial punishment. It elim-
inates the distinction that previously existed
between the Army and Air Force procedures
and the Navy and Coast Guard nonjudicial pun-
ishment process.

Paragraph 5 discusses punishments. There
are two changes to note. First, detention of pay
has been eliminated as a punishment option.
Second, the apportionment of punishments proc-
ess has been eliminated as an option. These
changes are intended to simplify Article 15
procedures. '

Paragraph 6 describes the procedures for sus-
pending, vacating, mitigating, remitting, and
setting aside punishments. The one significant
change here requires that vacation of a sus-
pended punishment “be based upon an offense
under the code committed during the period of
suspension.”'”™ That means that the conduct
that causes a suspension to be vacated must also
be a violation of the UCMJ. Failure to obey a
nonpunitive regulation might not  suffice,
absent other service-discrediting circumstane-
es. The same section provides for a vacation of
punishment process intended to qualify the pro-
ceedings for admission at a subsequent court-
martial.

Paragraph 7 sets forth the appeals process.
The time during which appeals will be pre-
sumed to be timely filed is reduced to five days
after imposition of punishment. The time the
government has to complete action on the serv-
ice member’s appeal is expanded to five days,

10MCM, 1984, Part V, para. 6a(4).




although Chapter 3, AR 27-10 will continue the
current three-day period for acting on an appeal
from a summarized nonjudicial punishment.
Under both forms of punishment, formal and
summarized, the service member must request
the remedy of interruption of loss of liberty pun-
ishments if the government fails to act within
the applicable time limits. The imposition of
additional proceedings is also authorized in
paragraph 7. If an Article 15 is set aside on
appeal for a “procedural error,” a new proceed-
ing may be conducted. Of course, the prohibi-
tions against increasing punishment or double
punishment discussed above apply.

Paragraph 8 delegates the regulatory task of
creating, employing, and filing records of non-
judicial punishment to the service Secretaries.

XI. Constitutional Evidence
A. Fourth Amendment Rules
I, Introduction

Several provisions of the 1984 Manual deal
with fourth- amendment practice and proce-
dure. These include new rules for apprehen-
sions in private dwellings, changes to Military
Rules of Evidence dealing with search and sei-
zure, and the potential for conditional guilty
pleas and negotiated confessional stipulations of
fact to preserve motions to suppress for appeal.

Setting aside consideration of the wisdom of
codifying rules of fourth amendment proce-
dure, it is obvious that as constitutional inter-
pretation by the courts changes or is modified,
the Military Rules of Evidence pertaining to
search and seizure will change as well. Because
the Military Rules of Evidence do not automati-
cally incorporate court interpretation as do
changes to the Federal Rules of Evidence,”
there will necessarily be adelay in adopting any
new constitutional interpretation until the
President amends the Manual for Courts-
Martial. The Military Rules of Evidence per-
taining to search and seizure!” have not been

1MSee M.R.E. 1102.
172S¢¢ M.R.E.s 311-317.
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changed since their effective date,!™ and it is
only logical that the new Manual includes sev-
eral changes in the fourth amendment area.

2. Apprehensions in Private Dwellings

Article 7 of the Uniform Code of Military
Justice!" sets forth the power of certain persons
to make apprehensions of persons subject to the
code. The basis for a lawful apprehension is
probable cause to apprehend. Paragraph 19a of
the 1969 Manual restates the provisions of Arti-
cle 7 in slightly more detail.1™® Neither Article 7
nor paragraph 19, however, discuss the locus of
an apprehension.

In 1980 and 1981, the Supreme Court decided
two cases which specifically set forth require-
ments for arrests in private dwellings. The spe-
cific question presented in both cases was
whether, absent consent or exigent circum-
stances, law enforcement officials should enter
aprivate dwelling without prior judicial approv-
al. While the specific factual context of each

113The effective date of the Military Rules of Evidence was 1
September 1980.

1m10 U.S.C. § 807 (1982).

1MCM, 1969, para. 19a, provides:

19. APPREHENSION. a. Who may apprehend.
All commissioned officers, warrant officers, petty
officers, noncommissioned officers, and, when in the
execution of their guard or police duties. Air Force
security police, military police, members of the shore
patrol, and such persons as are designated by proper
authority to perform guard or police duties, includ-
ing duties as criminal investigators, are authorized to
apprehend, if necessary, persons subject to the code
or subject to trial thereunder upon reasonable belief
that an offense has been committed and that the per-
son apprehended committed it. See Article 7(b).

Petty officers, noncommissioned officers, and
enlisted members performing guard or police duties
should apprehend a commissioned or a warrant
officer offender only pursuant to specific orders of a
commissioned officer, except when this action is
necessary to prevent disgrace to the service, the com-
mission of a serious offense, or the escape of one who
has committed a serious offense. In all cases involving
the apprehension of commissioned officers and war-
rant officers by petty officers, noncommissioned of-
ficers, and enlisted members performing guard or
police duties, the individual effecting the apprehen-
sion will,;immediately thereafter, notify the officer to
whom he is responsible or an officer of the Air Force
security police, military police, or shore patrol.
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case was somewhat different, the answer was a
resounding “no

In Payton v. New York,'"¢ law enforcement
officials sought to arrest Payton in his rented
apartment. Upon approaching the door of the
apartment, they could hear light music from
within. After receiving no response to their
knock, the officers forcibly entered the apart-
ment. Payton was not present, but the officers
found a shell casing which was subsequently
admitted into evidence at Payton’s trial for
murder. At issue was whether the entry into
Payton's apartment was lawful and could sup-
port admissibility of the shell casing under the
plain view doctrine. The Supreme Court found
that the entry into a private dwelling was a
substantial intrusion into an individual’s rea-
sonable expectation of privacy. Such intrusions
could not be supported in the absence of consent
or exigent circumstances without prior judicial
approval. Finding that a judicially issued arrest
warrant would have provided Payton with ade-
quate protection against unreasonable intru-
sion, the Court held that in order to enter a
person’s private dwelling to arrest him or her,
the arresting officers must have either consent,
probably cause to arrest plus exigent circum-
stances, or a judicially 1ssued arrest warrant for
the person.}”

Steagald v. United States'™ also involved an
entry into a private dwelling to effect an arrest.
The situation was somewhat different, however,
in that the officers sought to enter a third par-
ty’'s residence to arrest an apparent non-
resident. Armed this time with an arrest
warrant, the officers entered the Steagald resi-
dence toarrest one Ricky Lyons. Inside the house
the officers discovered cocaine which was
offered at trial against Steagald. The Supreme
Court noted that the officers’arrest warrantdid
nothing to protect the privacy interest of a third
party owner/resident of the premises entered.!?

176445 U.S. 573 (1980). -
177]d. at 576, 590, 603.
178451 U.S. 204 (1981).
1]d. at 213.

S ISHEESSEEES s

Essentially, the judicial determination of prob-
able cause to arrest Lyons did nothing to protect
Steagald’s expectation of privacy in his dwel-
ling and provided no judicial review of whether
there was a reasonable belief that Lyons was
present. Thus the Supreme Court held that to
enter the private dwelling of a third party in
search of the subject of an arrest warrant, that
eniry must be predicated upon either consent,
probable cause to search plus exigent circum-
stances, or a judicially issued search warrant
for the premises.!8

Military cases have struggled with applying
these concepts to apprehensions in the various
types .of military housing. In United States ».
Jamison,18 the Army Court of Military Review
applied an authorization requirement to
government quarters, but the court specifically
declined to reach the issue of whether such an
authorization requirement applied to barracks
with their diminished expectation of privacy.182
Nevertheless, the Court of Military Appeals
cited the Army Court of Military Review in
United States v. Davis,'®? and held unlawful an
unauthorized apprehension in a barracks.!#
‘Further compounding the potential for confu-
sion, Chief Judge Everett indicated after he
took:the bench that the court had not decided
whether Payton even. applied to the various
types of military dwellings.18

R.C.M. 302(e)!® seeks to clarify the require-
ment for prior authorization to apprehend or

100/d, at 216, v

12 M.J. 906 (A.C.M.R. 1976).
1824 at 910 n.4. ,

1158 M.J. 79 (C.M.A. 1979) (ournal)

18 Although the majority in Davis relied upon the Army
court’s opinion in Jamison, only Judge Cook’s concurring
opinion noted the fact that the Army Court had specifically
limited their decision. Sec 8 M.J. at 79-81 (Cook, J., concur-
ring in the result).

185U nited States v. Mitchell, 12 M.J. 265, 269 n.1 (C.M.A.
1982).

136R.C, M. 302 deals with apprehensions of persons subject to
the code. In large part, the rule amplifies the provisions of
Article 7 of the UCMJ.




arrest in private dwellings. Initially, subsection
(1) sets forth the general rule in accordance with
Article 7, UCMJ, i.e., a properly empowered
person may effect an apprehension on the basis
_of probable cause to apprehend at any place.
Subsection (2) focuses specifically on apprehen-
sions in private dwellings. First, R.C.M.
302(e)(2) defines “private dwelling” as includ-
ing “dwellings” on or off 2 military installation,
such as single family houses, duplexes, and
apartments. The quarters may be owned,
leased, rented by the residents, or assigned, and
may be occupied on a temporary or permanent
basis. This definition is not particularly reveal-
ing in terms of what it includes. It is significant,
however, in terms of what the definition specifi-
cally excludes from the definition of a private
dwelling: “ ‘Private dwelling’ does not include
the following, whether or not subdivided into
individual units: living areas in military bar-
racks, vessels, aircraft, vehicles, tents, bunkers,
field encampments, and similar places.” Appar-
ently, it is the intent of the definition to focus on
the relative degree of privacy associated with
the various types of military housing arrange-
ments and then determine which constitute
“private dwellings” and afforded the protec-
tions of the remainder of the rule.’8? Quite
simply, however, barracks living accommeoda-
tions are excluded from the coverage of R.C.M.
302(e)(2), and an apprehension may be made in
a barracks at any time, based upon probable
cause, and without prior authorization.

Second, R.C.M. 802(e)2) separates private
dwellings into two general categories according
to control and/or location. R.C.M. 302(e)2)(C)
includes any dwellings which are under mil-
itary control, are military property, or are
located in a foreign country (whether military
property or not). Illustrative of dwellings, fall-
ing into this category are government family
quarters on post, BOQs and BEQs,!® housing

197R.C.M. 302(e) (Analysis).

183AJthough this treatment includes the BOQ and BEQ
within the definition of private dwelling, the drafters of this
rule express no opinion on whether the BOQ and BEQ are
within the definition of private dwelling. See R.C.M. 302(e)
(Analysis). It is simply the conclusion of this article that the
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owned or leased by the government off-post, and
economy quarters in foreign countries. Such
dwellings fall within the power of appropriate
officials to authorize searches and seizures pur-
suant to M.R.E. 315.1% Consequently, it is
appropriate that commanders, military judges,
and military magistrates be empowered by the
rule to issue any necessary authorization to
apprehend.

The second category of dwellings dealt with
by R.C.M. 302(e}2)(D) includes essentially “all
others.” This category primarily includes off-
post, privately owned or leased housing in the
continental United States and its territories.
Such “civilian” quarters are generally beyond
the scope of any authorizing official’'s powers
under M.R.E. 815 and fall within the jurisdic-
tion of civilian courts.

R.C.M. 302(e)2) also specifies the require-
ments to enter a private dwelling in order to
apprehend or arrest. Regardless of the categori-
zation of the dwelling as military property, for-
eign, or civilian, an apprehension based upon
probable cause may be made in a private dwell-
ing pursuant to consent!% or under exigent cir-
cumstances.’® The presence of consent or
exigencies simply removes any requirement for
prior authorization.

The requirements for military property or
property in a  foreign country (R.C.M.
302(e)(2)(C)) will vary depending on whether
the private dwelling to be entered is the resi-
dence of the apprehendee (the Payton situation)
or is the residence of some third party (the Stea-
gald situation). In order to enter the apprehend-
ee’s military or foreign private dwelling to effect
an apprehension, the following requirements
are imposed by R.C.M. 302(e)(2)Xc)(i):

(1) At the time of the entry, the official

BOQ and BEQ have the attributes of a private apartment,
are designed as an individual living space rather than a
troop/unit living arrangement, and therefore should be
accorded a reasonable expectation of privacy sufficient to
qualify as private dwellings.

1835¢e M.R.E. 315(cX1) and (d).
190M.R.E. 314(c).
WM R.E. 315(g).
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effecting the apprehension must have a
reasonable belief that the person to be
apprehended is present in the dwelling;
and,

(2) The apprehension must have been
authorized by an appropriate official pur-
suant to MRE 315(d) upon a determination -
of probable cause to apprehend.

Two matters are worthy of note. One, the
requirement for a reasonable belief that the
apprehendee is present gives an element of
timeliness to this particular intrusion. The
intrusion is not permitted unless it would
appear fruitful. Two, the authorization contem-
plated is one to apprehend. Consequently, the
appropriate official to authorize the apprehen-
sion is either a military judge/magistrate or a
commander with control over the person to be
seized.1#2 It is not necessary that the commander
involved have control over the place within
which the apprehension will take place.

If the military property or foreign dwelling is
not the residence of the apprehendee, but is that
of some third party, then the following require-
ments of R.C.M. 302(e)(2)Xc)(ii) must be met:

(1) The entry to effect the apprehension
must have been authorized by a proper
official under M.R.E. 315(d);

(2) The official authorizing the entry must
have made a determination that probable
cause exists to apprehend the person; and

(3) The official authorizing the entry must
have made a determination of probable
cause to believe that the apprehendee will
be present at the time of the entry.

In this situation, the proper authorizing official
must have control or power over the place to be
entered, not merely control over the person of
the apprehendee.!® In addition, the element of
timeliness in this situation is determined by the
authorizing official, not the effecting officer.
Essentially, the basis for this authorization is

'%2S¢e M.R.E. 315(cX1) and (dX1).
1937,
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very similar to that for an authorization to
search: probable cause to believe that a specific
item (the apprehendee) is in a specific place (the
third party’s dwelling).1%

Next, subsection (e}(2)(D) sets out therequire-
ments for apprehensions taking place in other
than military property or in foreign countries.
In order to apprehend an individual in his or her
own residence off-post in the United States or its
territories, the following requirements must be
met:

(1) The officials seeking to effect the
apprehension must have a reasonable
belief that the person is present; and,

(2) The apprehension must be authorized
by an arrest warrant issued by competent
civilian authority.

Once again, the apprehending officers must
determine that the entry to apprehend will be
fruitful, 7.e., that the apprehendee is present. In
addition, “competent” civilian authority must
have issued an arrest warrant. In view of the
fact that persons subject to the UCMJ are being
apprehended for federal offenses, it would seem
that such competent authority would be federal
judges or magistrates.

When the off-post, United States apprehen-
sion is to be made in the dwelling of a third
person, the following requirements must be
met:

(1) The apprehension must be authorized
by an arrest warrant issued by competent
civilian authority; and '

(2) The entry into the dwelling must be
authorized by a search warrant issued by
competent civilian authority.

Again one must be attuned to the fact that the

¢ eivilian authority must be competent to issue
" the warrants to search for federal offenders.

It is worth noting that while the failure to
comply with the foregoing requirements will
not bear upon the apprehension per se, it will
bear upon the admissibility of any evidence

194See M.R.E. 315(fX2).

u'"“ -
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derived from either the entry or apprehension.
For example, the plain view doetrine requiresa
lawful presence as a predicate to admissibil-
ity,195 and searches incident to apprehension
require a lawful apprehension as a predicate to
admissibility.1? In either situation, if the entry
or the apprehension is not in accordance with
the law, the derivative evidence is inadmissible.

R.C.M. 302(e)2) concludes with an assertion
that a non-resident will not have an adequate
interest to challenge either the entry into anoth-
er’s residence or the sufficiency of the underly-
ing basis for the warrant or authorization to
enter. While an unlawful entry or inadequate
basis for a warrant/authorization may violate
the rights of the third party resident, R.C.M.
302(e) contemplates that the apprehendee will
not have an adequate interest in the premises to
challenge the entry or its basis. While this may
be true in a general sense, it remains to be seen
whether an individual apprehendee/non-
resident can establish an adequate expectation
of privacy which would permit challenging the
entry or its basis in a given case.l?’

3. Military Rules of Evidence 311-316

Before proceeding to a discussion of specific
changes made in the search and seizure rules, it
is necessary to note one linguistic change.
Within Part II of the 1984 Manual, practice and
procedure is set forth in terms of “Rules for
Courts-Martial.” Within Part III, the evidence
rules are denominated “Military Rules of Evi-
dence.” One can see the confusion that would
result if the simple word “rule” becomes part of
the military attorney’s language. Thus, counsel
must remain aware of the distinctions between
Parts IT and I1I of the 1984 Manual and adhere
to a stricter nomenclature: “Rules for Courts-
Martial” and “Military Rules of Evidence,” or
“R.C.M.s” and “M.R.E.s.” Throughout the Mil-
itary Rules of Evidence, the word “rule(s)” has
been changed for clarity to “Military Rules of
Evidence” (abbreviated “M.R.E.”).

195M.R.E. 316(d)X4XC).
1%5M.R.E. 314(g).
197S¢e M.R.E. 311(a)2).
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a. M.R.E. 3811(i): Effect of guilty pleas

Prior to the effective date of the 1984 Manual,
a provident guilty plea operates as a2 waiver of
all fourth amendment motions, whether raised
or not.}? Under R.C.M.910(a}2) an accused will
be permitted to enter a “conditional guilty plea”
and preserve specified pre-plea motions for
appellate review. The specifics of this new plea
in military practice are discussed elsewhere in
this article. :

b. M.R.E. 312: Body views and intrusions

M.R.E. 312 was subjected to three “fix-it”
changes which do not appear to have signifi-
cantly altered the substance of the law. Initially,
in the caption to M.R.E. 312 and throughout its
provisions the word “bodily” has been changed
1o “body.” Interestingly enough, the analysis to
the change!® attributes this to the Court of Mil-
itary Appeals decision in United States v. Arm-
strong.2® A footnote in that case reveals that the
court elected to use the word “body” in conjunc-
tion with fluids to comport with dictionary defi-
nitions and word choice by the United States
Supreme Court.20!

Subsections (b)(1) and (c), dealing with invol-
untary visual examinations of the body and
intrusions into body cavities, have also under-
gone minor linguistic changes. With regard to
subsection (b)(1), involuntary visual examina-
tions of the body may be made pursuant to
M.R.E. 314(b) (border searches) and M.R.E.
314(¢) (searches upon entry to or exit from
United States military installations abroad) if
there exists a “reasonable” suspicion that the
person is concealing evidence of a crime, con-
traband, or weapons. Prior language required
that such searches be based upon “real” suspi-
cion. Simijlarly, subsection (¢) was changed
from “real” to “reasonable” suspicion as the
standard in support of body cavity intrusions

188See United States v. Hamil, 15 C.M.A. 110, 35 C.M.R. 82
(1964).

19M.R.E. (Analysis).
2009 M.J. 374 (C.M.A. 1980).
201fd. at 378 n.5.
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under M.R.E. 314(h) (jail searches for weapons,
contraband, or evidence of a crime). The change
in language from “real” to “reasonable” suspi-
cion was designed to eliminate any confusion
which might result from the injection of lan-
guage that might imply some higher standard 202

Finally, the caption to M.R.E. 312(d) was
changed to substitute to word “extraction” for
“seizure.” M.R.E. 312(d) was intended to apply
to the physical, involuntary taking of body
fluids. The change in the caption is designed to
clarify the scope of the rule and eliminate the
possibility that compusory production of urine
during a health and welfare inspection would
fall within the scope of M.R.E. 312(d).208

e. M.R.E. 813: Inspections and inventoriesinthe
armed forces

Perhaps the most significant change in the
Military Rules of Evidence pertaining tosearch
and seizure is found in M.R.E. 813(b) (Inspec-
tions). The drafters of the original M.R.E.
313(b) sought to formulate a rule which indi-
cated that the inspection was alawful command
tool to insure the military readinessof an organ-
ization. In addition, M.R.E. 313(b) was designed
to specifically sanction contraband and unlaw-
ful weapons inspections, and included provi-
sions which made the use of a drug detection dog
a lawful incident of a contraband inspection.2
To prevent subterfuge inspections, M.R.E.
813(b) had a two-step formula for lawful contra-
band inspections: a determination of adverse
affect and either reasonable suspicion or
scheduling.

In some respects, however, the original
M.R.E. 313(b) engendered subterfuge inspec-
tions. For example, the reasonable suspicion
standard for contraband inspections could be
read to imply that a focused criminal suspicion
would support the administrative inspection.
On the other hand, the rule seemingly pre-

22M.R.E. 312 (Analysis).

23Spe Murray v. Haldeman, 16 M.J. 74 (C.M.A. 1983);
M.R.E. 312(d) (Analysis).

24M.R.E. 313(b) (Analysis to original rules).
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cluded other lawful inspections. Illustrative of
this is the fact that the commander had no
means to conduct an immediate contraband
inspection in the absence of any suspicion.
Obviously, the need to insure that a unitis drug-
free is legitimate, yet such a need was not recog-
nized in the absence of suspicion or scheduling.

Impetus for changing M.R.E. 313(b) also
came from recent decision of the Court of Mil-
itary Appeals.2® The court’s focus has generally
been upon the military purpose of inspections
and whether those inspections were reasonable
in relation to the purpose to be served. Although
the potential for subterfuge concerned the
court, the judges did not find it necessary to
adopt any mechanical formula to preclude sub-
terfuge. Instead, the court’s focus was upon the
commander’s stated purpose for the inspection
and the manner of its execution.2%® In some
respects, M.R.E. 313(b) was much more rigid

205Sge Murray v. Haldeman, 16 M.J. 74 (C.M.A. 1983);
United States v. Brown, 12 M.J. 420 (C.M.A. 1982); United
States v. Middleton, 10 M.J. 123 (C.M.A. 1981).

206S¢ge United States v. Brown, 12 M.J. at 422-23:
There is no suggestion anywhere in the record—either
in the testimony of the several prosecution and
defense witnesses on the motion to suppress or in the
circumstances surrounding the inspection—that the
commander’s concern was anything other than the
general welfare and condition of his company.
Indeed, in both its stated purposes and the manner of
its performance, this is a classic example of the mil-
itary necessary health-and-welfare inspection, which
was recognized in Middleton as appropriate and
lawful.

While the scope of an inspection may be described
in terms of area as it was in Middleton, it also may be
described in terms of purpose.... [Oln the record
before us, it does not appear that any of the multiple
purposes of the inspection as set forth by Captain
Wright properly led Lieutenant Witworth into a
folded piece of paper which he removed from appel-
lant’s jacket pocket. While was recognized in Mid-
dleton the national defense imperative of health-and-
welfare inspections, we also noted the vulnerability to
abuse of this legitimate command tool. Accordingly,
commanders and persons conducting such inspec-
tions must be ever faithful to the bounds of a given
inspection, in terms both of area and purpose. [foot-
notes omitted).




and inflexible than was necessary to insure law-
ful, reasonable inspections.

As a result of the problems encountered with
the inflexible rule and the Court of Military
Appeal’s broad treatment of inspections, three
changes were made in M.R.E. 313(b). First, the
additional mechanical steps of adverse affect
and either suspicion or scheduling have been
eliminated. The new M.R.E. 313(b) treats the
contraband or unlawful weapons inspection the
same as any other inspection. Essentially, if the
primary purpose of the inspection is adminis-
trative, and if the conduct of the inspection is
reasonable in terms of its scope and manner of
execution, then the inspection is lawful. While
the subterfuge inspection will still be unlawful,
it is no longer critical that mechanical steps be
followed.

Second, the new M.R.E. 318(b) recognizes
that certain objective indicators cast significant
doubt upon the purpose of a given inspection. In
recognition of this potential and to insure that
the purpose of an inspection is administrative,
there is an enhanced burden of proof in certain
instances. Specifically, where part of the pur-
pose of an inspection is to locate contraband or
unlawful weapons, and if:

(1) the examination was directed imme-
diately following a report of a specific
offense in the unit, organization, installa-
tion, vessel, aircraft, or vehicle and was not
previously scheduled; or (2) specific indi-
viduals are selected for examination; or(3)
persons examined are subjected to sub-
stantially different intrusions during the
same examination, the prosecution must
prove by clear and convincing evidence
that the examination was an inspection
within the meaning of this rule.

It is not intended that the presence of any one of
these factors be fatal to an inspection. Rather,
the factors merely trigger an enhanced burden
which focuses inquiry on the critical element:
the commander’s purpose. Similarly, the list of
objective indications of subterfuge is not
intended to be exhaustive. Counsel may well
argue that other objective indications of subter-
fuge merit application of the “clear and convine-
ing” standard.

45

The third change to M.R.E. 313(b) is the
inclusion of specific language sanctioning an
order to produce urine as a lawful incident of an
inspection. Although the Court of Military
Appeals specifically sanctioned command
directed urinalysis for purposes similar to those
which support a health and welfare inspection,
the court declined to fit urinalysis into the con-
fines of the original M.R.E. 313(b).2” The addi-
tional language in the 1984 version simply
affirms the court’s conclusion that urinalysis is
a lawful administrative intrusion.

d. M.R.E. 314: Searches not requiring probable
cause :

Three changes have been made to M.R.E. 314.
In each instance, the change adopts changes or
new interpretation in case law.

M.R.E. 314(c¢) initially provided authority for
examinations of persons and property upon
entry to military installations abroad. It was
silent with regard to examinations upon exit. In
United States v. Alleyne,2%® the Court of Military
Appeals determined that the same needs which
supported the commander’s power to search

upon entry supported the reasonableness of

examinations or searches upon exit. Addressing
the apparent limitation in M.R.E. 314(c) to
entry, the court noted that the rules did not by
their silence condemn other, reasonable
searches.?®® The provisions of M.R.E. 314(c)
have therefore been changed to include specific
authority for border-type searches upon both
“entry to and exit from” U.S. military installa-
tions overseas.

M.R.E. 814(f)8) has been changed to adopt
the decision of the Supreme Court in Michigan
v. Long.?'° In Long, the Court found that the
same need for protection of officers that sup-
ports a limited frisk of a person for weapons also
supports a limited search of the passenger com-
partment of an automobile for weapons. Thus, if

207See Murray v. Haldeman, 16 M.J. at 82,

208United States v. Alleyne, 13 M.J. 331 (C.M.A. 1982).
209]d, at 335.

210103 S.Ct. 3469 (1983).
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an officer has a reasonable belief based upon
articulable facts that a person stopped may gain
control of 2 weapon from an automobile, the
passenger compartment may be searched for
such a weapon. The standard for this “automo-
bile frisk” is less than probable cause, but it
must be based upon facts and the officer’s expe-

rience. Additionally, the intrusion is limited to
an examination for weapons. Objects not

appearing to be weapons or dangerous to the
officer may not be seized or further examined
under M.R.E. 314(f)(3). That means that an
officer could reasonably look inside a shoe box
that could contain a pistol but would be pre-
cluded from opening a matchbox that might
hold cocaine.

The final change to M.R.E. 314 also involves
the automobile and Supreme Court case law. In
New York v. Belton,?! the Court created a
bright-line rule concerning searches incident to
apprehension. Generalizing that an occupant of
a vehicle could reach the entire passenger com-
partment and any container therein, the Court
held that the permissible scope of a search inci-
dent to the apprehension of a vehicle’s occupant
includes the passenger compartment and all
containers therein. M.R.E. 314(g) has been
modified to adopt the holding in New York v.
Belton. Consequently, two significant aspects of
Belton have been incorporated into military
practice. First, containers in the passenger
compartment may be searched whether open or
not. Any privacy interest in the container gives
way to the legitimate purposes of a search inci-
dent to apprehension. Second, so long as the
person was apprehended in a vehicle, it makes
no difference that the apprehendee may have
been removed from the vehicle before the
search command. The search only need be a
relatively contemporaneous incident of the
apprehension.

e. M.R.E. 815: Probable cause searches

In United States v. Kalscheuer,22 the Court of
Military Appeals effectively ruled that M.R.E.

21453 U.S. 454 (1981).
2211 M.J. 373 (C.M.A. 1981).

815(d)(2) concerning delegation of the power to
authorize searches was unconstitutional. The
1984 Manual recognizes the Kalscheuer deci-
sion by eliminating delegation entirely. Even
though the Court of Military Appeals implied
that some limited delegations may be permissi-
ble,2!® there is no effort to create alimited rule of
delegation which would comport with the
court’s suggestions. Delegation is simply out.

A second minor changeto M.R.E. 315 is found
in subsection (g). Previously, it was provided
that a vehicle would be presumed to be operable
for purposes of the automobile exception.2* This
language could have been interpreted to permit
an accused to show that the vehicle was in fact
inoperable, and defeat application of the auto-
mobile exception. Therefore, the language indi-
cating that operability was a presumption was
eliminated. This change reflects the basic
thrust of the fourth amendment: objective rea-
sonableness. The concern is properly on what
the reasonable officer knew or should have
known at the time.2!6

The major change in M.R.E. 815 is a modifi-
cation of the definition of probable cause to
search. The original language required that
“[bJefore a person may conclude that probable
cause to search exists, he or she must firsthavea
reasonable belief that the information giving
rise tothe intent tosearch is believableand has a
factual basis.” By its clear language, this provi-
sion applied the two-pronged test of Aguilar v.
Texas?€ to all military probable cause to search
determinations. In fact, it reasonably appeared
to establish a two-step predicate to even consid-
ering information offered in support of a
request to search. Additionally, the language
seemingly required independent satisfaction of
both the “believable” and “factual” prongs:
overkill of one did nothing to satisfy the other.

In Illinois v. Gates,?? the Supreme Court

21314, at 378.

214Sge M.R.E. 316(gX3).
25M.R.E. 315(g) (Analysis).
216378 U.S. 108 (1964).

217103 S.Ct. 2317 (1983).




rejected application of the traditional two-
pronged analysis in favor of a totality-of-the-
circumstances test for probable cause. The
Court determined that a rigid application of the
two-pronged test was inconsistent with a reason-
ableness analysis of probable cause which the
majority felt should guide the magistrate’s
determination. Consequently, after Gates it was
no longer necessary in the federal civilian sector
to satisfy the independent prongs of veracity
and basis of knowledge before the authorizing
official could assess probable cause to search.
Instead, the test became a reasonable assess-
ment of all the facts and circumstances, includ-
ing consideration of basis of knowledge and
veracity, to determine whether items related to
criminal activity were in a specific place.2!8

M.R.E. 315(f)(2) has been modified to elimi-
nate entirely the language establishing “fac-
tual” and “believable” as predicates to
determining probable cause. In its place, the
drafters intend that the new totality-of-the-
circumstances test be used. Unfortunately,
neither the Supreme Court nor the Analysis to
1984 Manual give much guidance on the
mechanics of the new test or on how the “rele-
vant” considerations of basis of knowledge and
veracity fit into the new analysis. Counsel will
need to carefully review future case law to
determine the particulars of the new totality
test. In the meantime, the old two-pronged anal-
ysis “remains good advice for those deciding the
existence of probable cause, especially for
uncorroborated tips, but it is not an execlusive
test.”219

f. M.R.E. 816: Seizures

M.R.E. 316 has two changes. The first is
found in subsection (b). The definition of proba-
ble cause to seize has been modified to eliminate
the requirement that information be “factual”
and “believable” before it may be considered in
determining probable cause to seize. This
change once again adopts the decision of the
Supreme Court in Illinois v. Gates as discussed
above.

28]d, at 2339,
218M.R.E. 315(fX2) (Analysis).
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Subsection (d)5) has been modified to indi-
cate that M.R.E. 316 is not intended to prevent
seizure of property on less than probable cause
when permitted by the Constitution. This
change is based upon the Supreme Court deci-
sion in United States v. Place.22® There the Court
extended the doctrine of “stops” developed in
Terry v. Ohio®2! to personal property. Where an
officer has a reasonable suspicion based on
experience and articulable facts that an object
is or contains contraband, that item may be
temporarily detained or seized for investigatory
purposes. The duration of such stops is strictly
limited to the investigatory purpose. Usually,
this is a short time to either dispel the suspicion
or develop probable cause. If the investigation is
fruitless, however, the property must be
released.

4. Fourth Amendment Practice and Procedure
a. Conditional guilty pleas; R.C.M. 919(a)

As noted previously under M.R.E. 311(i), a
plea of guilty waives fourth amendment
motions. Plea practice in the military has been
modified, however, to permit the “conditional
guilty plea.”222 R.C.M. 910(a}2) authorizes an
accused to enter a plea of guilty and preserve in
writing specified pre-plea motions which would
otherwise have been waived by the provident
plea of guilty. The use of such a plea is limited by
the fact that both the military judge and the
government?2? must consent. Obviously, the con-
ditional guilty plea could be used as a device to
preserve a fourth amendment motion to sup-
press for appeal. Nevertheless, because such
pleas are designed to preserve judicial and
governmental resources, it is conceivable that

20103 S.Ct. 2637.
21392 U.S. 1 (1968).

222The usefulness of the conditional guilty plea was pointed
out by Chief Judge Everett in United States v. Schaffer, 12
M.J. 425, 428 n.6 (C.M.A. 1982). See also Fed.R.Crim. P.11.

223R.C.M. 910(a) provides that “unless otherwise prescribed
by the Secretary concerned, the trial counsel may consenton
behalf of the government. AR 27-10, paragraph 5-23b
(draft), provides that in the Army only the general court-
martial convening authority may consent to a conditional
plea on behalf of the government.
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government representatives will conclude that
full litigation of a fact-specific fourth amend-
ment motion followed by appellate litigation
will do little to preserve government resources.

b. Negotiated confessional stipulations of fact:
R.C.M. 705(b)

“Another device which will permit the accused
to preserve fourth amendment motions for
appeal is the confessional stipulation.2¢ R.C.M.
705(b), which deals with pretrial agreements,
specifically authorizes the negotiated confes-
sional stipulation in lieu of a negotiated plea of
guilty. By this method, the accused enters a plea
of not guilty, and the merits of the case are
decided on the basis of the stipulation. Thereaf-
ter, the accused will get the benefits of the plea
negotiations when the convening authority
takes action. Because the plea is not guilty, any
fourth amendment motion raised in'a timely
manner will be preserved for appeal. Once
again, whether this will provide any significant
savings in terms of judicial or government
resources is questionable. It may, however, be a
valuable device for the accused who wishes to
preserve a fourth amendment motion and have
the protections of a sentence limitation.

B. Eyewitness Identification:
Amendment to M.R.E. 321

Recognizing the dangersto the accused inher-
ent in lineups and other identification proce-
dures, the Supreme Court in the
Wade-Gilbert-Stovall?® trilogy constitutional-
ized the area of eyewitness identification. Wade
and Gilbert protected the accused by providing
a right to counsel at a lineup. Stovall protected
the accused from identification procedures that
violated due process. M.R.E. 321 attempted to
codify these constitutional rules. The 1984
amendments to M.R.E. 321 affect both the right
to counsel and due process rules.

1. Right to Counsel
In Wade the Supreme Court held that a

24See United States v. Schaffer, 12 M.J. at 428 n.6.

28 Jnited States v. Wade, 388 U.S. 218 (1967); Gilbert v.
California, 388 U.S. 263 (1967); Stovall v. Denno, 388 U.S.
293 (1967).

lineup, as a critical stage of a criminal prosecu-
tion, required the presence of counsel.22¢ The
Court believed the presence of counsel would
minimize the likelihood of suggestive police
practices and allow an informed challenge to
suggestive procedures at trial through effective
cross-examination. In  Gilbert, the Court
announced a per se exclusionary rule. If the
right to counsel was violated, no testimony was
permitted concerning the unlawful identifica-
tion. Further, nolater identifications, including
in-court identifications, were admissible unless
shown by clear and convincing evidence to be
based upon an independent source.???

- The right to counsel rule was limited in two
ways. First, it only applied to corporeal
lineups®® and showups.22® Second, the Supreme
Court held in Kirby v. Illinois that it applied
when adversary judicial criminal proceedings,
such as a formal charge, preliminary hearing,
indictment, information, or arraignment, had
been initiated.28¢ Although every court of
appeals had held prior to Kirby that the right to
counsel attached at apprehension,?! the
Supreme Court ruled that it did not apply that
early in the process. The rule has been much
criticized because the need for protection from
suggestive identification procedure is even
greater in the investigation phase.232

The 1969 Manual, in para. 153a, imple-
mented the right to counsel rule in an expansive
manner. The right attached when the accused
was a suspect, regardless of whether any adver-

226388 U.S. at 273.

227Gee also Moore v. Illinois, 434 U.S. 2210 (1977) (unlawful
showup not admissible even-if based upon an independent
source).

2280 nited States v. Ash, 413 U.S. 300 (1978).
2200 nited States v. Moore, 434 U.S. 220 (1977).
20Kirby v. Illinois, 406 U.S. 682 (1972).

21S¢e generally N. Sobel, Eyewitness Identification, Legal
and Practical Problems 2-8 (2d ed. 1983). Also, many stages
have held that the right to counsel attaches at the apprehen-
sion stage.

232See generally L. Taylor, Eyewitness Identification 147,
148 (1982).




sarial criminal proceedings were initiated. The
original M.R.E. 321(b)(2)(A) attempted to con-
form military law to Kirby by stating the right
to counsel attached when charges were pre-
ferred or pretrial restraint under para. 20 was
imposed (pretrial confinement, restriction, or
arrest).233 Although this rule cut back on the
accused’s entitlement to counsel, it had the
advantage of being easy to apply. It is far easier
to determine when charges have been pre-
ferred, for example, than to determine whether
a soldier has become a suspect.

The amendment to the counsel rule of M.R.E.
321 results from incorporating by reference the
expanded definition of pretrial restraint under
R.C.M. 304, which goes beyond the former para.
20 to include conditions on liberty as a form of
pretrial restraint that triggers the right to
counsel. Because of the broad definition of con-
ditions on liberty and because any commis-
sioned officer may impose conditions on liberty
on any enlisted person,? the rule could be acci-
dentally triggered or be triggered without the
knowledge of the trial counsel or law enforce-
ment agency.

The discussion and language of R.C.M. 304
show that the rule is not aimed at a one time
order such as to report for interrogation or tobe
in a lineup,2 or that it was meant to include an
apprehension.?38 :

Finally, the amended M.R.E. 321(b)(2XA)
only requires that pretrial restraint under
R.C.M. 304 be imposed and does not require that
the restraint be continuing or in effect at the
time of the lineup.?” This problem, which also

@3 Analysis of the Military Rules of Evidence, MCM, 1969,
Appendix 18 [hereinafter cited as Analysis to original
rules).

234R,C. M. 304(bX2). See alao supra notes 13-22 and accom-
panying text.

#5See generally United States v. Hardison, 17 M.J. 701
(N.M.C.M.R. 1983).

26See generally M.R.E. 821 (Analysis to original rules).

27CY. R.C.M. 707(bX2), which tolls the running of time for
speedy trial purposes if the pretrial restraint is lifted for a
significant period. See also supra notes 82-86 and accom-
panying text.
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existed with the old rule, has never been judi-
cially addressed. For example, will the soldier
who is restricted to the company area for one
day to be available for questioning be entitled to
counsel three weeks later at a lineup even
though charges have not been preferred and no
other forms of pretrial restraint have been
imposed?

Until the rule is clarified, the government
must be cautious. Investigation must be done
before each lineup to determine if any commis-
sioned officer has given any order related to the
offenses that could be construed as a condition
on liberty. If such an order has been given, coun-
sel should be provided or a photographic lineup
done instead. Further, to lessen the chance of an
unknown triggering of the right to counsel, it
may be advisable to formally restrict the
authority to impose all forms of pretrial re-
straint to commanders.238

2. Due Process

In the seminal due process case concerning
eyewitness identification, Stovall v. Denno,?*
the Supreme Court established a right to
exclude identification testimony that resulted
from unnecessarily suggestive identification
procedures that were conducive to irreparable
mistaken identity. For example, in Stovall, a
showup in the victim’s hospital room was found
to be suggestive but necessary under the cir-
cumstances because of the victim's critical con-
dition.240 The focus was apparently on the
identification procedure. If the procedure was
unnecessarily suggestive, due process was
violated.

In Neils v. Biggers®! and Manson v. Brath-
waite,24? the focus was not on the identification
procedure but the identification itself. The

2185¢e R.C. M. 304(b)4).
29388 11.8. 293 (1967).

20Generally, one person lineups or showups that are not on
the scene are found to be suggestive.

21409 U.S. 188 (1972).
242432 U.S. 98 (1977).
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Court held that even an unnecessarily sugges-
tive identification need not be excluded if the
totality of circumstances indicate it is reliable.
Thus, even unnecessarily suggestive proce-
dures such as one photo lineups or one person
showups done without exigent circumstances
would not be excluded so long as the identifica-
tion was reliable. The Biggers and Manson opin-
ions contain a five-part test to determine the
reliability of the identification: “[Tlhe oppor-
tunity of the witness to view the criminal at the
time of the crime, the witness’ degree of atten-
tion, the accuracy of his prior description of the
crlmmal the level of certainty demonstrated at
the confrontation and the time between the
crime and the confrontation.”243 In Manson, the
Court concluded that trial courts should deter-
mine the admissibility of identification testi-

mony by balancing the identification factors as’

measured by the five-part test against the cor-
rupting effect of the unnecessarily suggestive
procedures.24

The problem with the original M.R.E. 321
was that it did not clearly embrace the Mason
reliability test as the standard for admissibility
for pretrial identification evidence. M.R.E.
321(b)1) defined unlawful lineups or other
identification processes as those which were
“unnecessarily suggestive.” The exclusionary
rule itself, M.R.E. 321(d)}2), stated that un-
necessarily suggestive pretrial identification
procedures were excludable. Although the lan-
guage of the rule was clear, the Analysis in
three places stated that Mason’s reliability test
was the standard.2

23432 U.S. at 114. See also United States v. Quick, 3 M.J. 70
(C.M.A. 1977).

244432 U.S. at 114.

#5As this is written, the Court of Military Appeals has not
directly addressed the conflict between the plain language
of the rule and the drafter’s Analysis. See, e.g., United States
v. Tyler, 17 M.J. 381 (C.M.A. 1984). In United States v.
Batzel, 16 M.J. 640 (N.M.C.M.R. 1982), a panel of the Navy-
Marine Corps of Military Review ignored the rules’ lan-
guage and analyzed separately whether the showup was
unnecessarily suggestive and reliable. In United States v.
White, 17 M.J. 953 (A.F.C.M.R. 1984), a panel of the Air
Force Court of Military Review court applied the plain
language of the rule to approve exclusion of an unnecessar-
ily suggestive identification procedure.

‘'The amended M.R.E. 321 clearly adopts the
Mason reliability test as the standard for deter-
mining the admissibility of pretrial identifica-
tion evidence. M.R.E. :8321(b)(2) defines
unlawful as unreliable. Unreliable is defined as
whether “under the circumstances[the identifi-
cation process] is so suggestive as to create a
substantial likelihood of misidentification.” The
Analysis to the amended rule adopts the
Supreme Court’s reliability test of Mason,
balancing the five identification factors against
the corrupting effect of an unnecessarily sug-
gestive identification.6 Also, the amended
exlusionary rule, M.R.E. 321(d)2), now states
that the government must prove by a prepon-
derance that the identification process was
reliable.

There may be some lingering confusion, how-
ever, on how to apply the independent source
test. The rule and the Analysis are silent. The
problem arises because M.R.E. 321(dX2) states
that even if the pretrial identification is unrelia-
ble, the witness may still make an in-court iden-
tification if the government proves by clear and
convincing evidence that the in-court identifica-
tion is based upon an independent source and
not on the unreliable pretrial identification. The
problem, which stems from the underlying
cases and not with the rule, is a logical one
because the test for independent source
requires yet another analysis of the factors sur-
rounding the witness’ opportunity to observe
and strength of identification.24” If the pretrial
identification process was so corrupted by the
suggestive police procedures as to be unreliable,

#“8Some courts, however, have adopted a two-step test. First,
it is determined if the identification procedure was unnec-
essarily suggestive. Second, the suggestiveness is balanced
against the five identification factors. If the procedure was
not unnecessarily suggestive, however, the identification is
simply admitted without further analysis. See e.g., United
States v. Thevis, 665 F.2d 616 (5th Cir. 1982). A two-step
approach is supported by the language of M.R.E. 321(bX1)
because the definition of unreliable requires the identifica-
tion procedure to be suggestive.

27Jnited States v. Wade, 388 U.S. 218, 241 n.33 (1977) See
generally United States v. Fors, 10 M.J. 367 (C.M.A. 1981)
(independent source found despite lineup that violated the
right to counsel and was unnecessarily suggestive); United
States v. Quick, 3 M.J. 70 (C.M.A. 1977).

I
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how could there be an independent source for - 4. Conclusion
the in-court identification? A finding of unrelia- ~ . .
bility necessarily means that the witness’initial The amended rule will clarify the law by

perceptions were weak and uncertain. This clearly adopting the Manson reliabilit).’ s?and-

problem has caused commentators to suggest ard as the_due process standard for admxssmn.of

that a more logical and consistent approach pretrial 1dgnt1f1cat!o.n proce.dures. I.’otenglal

would be to admit or exclude both pretrial and = P robl.ems with conditions on 'hbe_rty trxgggrmg

in-court identification evidence based upon the the right to counsel and apphcatlon Of. thg mdg-

reliability factors 2 pendent source test to unx:el'lable pretrial identi-
) - fications must await judicial clarification.

28See generally N. Sobel, Eyewitness Identification, Legal

and Practical Prol?lems 4-12 (2d ed. 1983).

Appendix A
Sample A—Short Form, Referral

DEPARTMENT OF THE ARMY i
HEADQUARTERS, FORT BLANK
Fort Blank, Missouri 77777 ,
AKPS-JA 10 June 198X

MEMORANDUM FOR COMMANDING GENERAL
SUBJECT: Advice on Disposition of Court-Martial Charges

1. I have reviewed the attached charges, allied papers, and report of investigation in the case of
Private E-1 Willie E. Smith, 429-86-4916, U.S. Army, Headquarters Company, 1st Battalion, 69th
Infantry, Fort Blank, Missouri, and render this advice in accordance with the provisions of Article
34, Uniform Code of Military Justice, and R.C.M. 406, Manual for Courts-Martial, 1984.

2. Legal Conclusions. After reviewing the attached charges, allied papers, and report of the Article
32 investigation I have reached the following legal conclusions:

a. Each specification alleges an offense under the Uniform Code of Military Justice.

b. The allegations in each specification are warranted by the evidence indicated in the report of
the Article 32 investigation. ‘

¢. There is court-martial jurisdiction over the accused and all charged offenses.

3. Recommendations. I recommend that all charged offenses be tried by general court-martial and
that the case be referred to trial by General Court-Martial Convening Order Number 14, Headquar-
ters, Fort Blank, Missouri, dated 1 May 198X.

/s/
DONALD S. DOE
Colonel, JAGC
Staff Judge Advocate

DIRECTION OF THE CONVENING AUTHORITY:

All recommendations of the Staff Judge Advocate are
' (approved) (disapproved).

JAMES E. RYDER
Major General, USA
Commanding
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Sample B—Short Form, Partial Referral

DEPARTMENT OF THE ARMY
HEADQUARTERS, FORT BLANK
Fort Blank, Missouri 77777

AKPS-JA ‘ 10 June 198X
MEMORANDUM FOR COMMANDING GENERAL
SUBJECT: Advice on Disposition of Court-Martial Charges

1. I have reviewed the attached charges, allied papers, and report of investigation in the case of
Private E-1 Willie E. Smith, 429-86-4916, U.S. Army, Headquarters Company, 1st Battalion, 69th
Infantry, Fort Blank, Missouri, and render this advice in accordance with the provision of Article
34, Uniform Code of Military Justice, and R.C.M. 406, Manual for Courts-Martial, 1984.

2. Legal Conclusions. After a thorough review of the attached charges, allied papers, and report of
the Article 32 investigation I have reached the following legal conclusions:

a. Each specification charged alleges an offense under the Uniform Code of Military Justice,

b. The allegations in the specifications to Charge I and Charge II are warranted by the evidence
indicated in the report of Article 82 investigation. The allegations contained in ChargeIlland
its specifications are not supported by the evidence in the report of the Article 32 investigation
and may not be referred to a general court-martial.

c. There is court-martial jurisdiction over the accused and all charged offenses.

3. Recommendations.

- a. Irecommend that the offenses contained in Charges I and II be tried by general court-martial
and that the case be referred to trial by General Court-Martial Convening Order Number 14,
Headquarters, Fort Blank, Missouri, dated 1 May 198X.

b. I recommend that Charge III and its specifications be withdrawn.

/s/
DONALD S. DOE
Colonel, JAGC
Staff Judge Advocate

DIRECTION OF THE CONVENING AUTHORITY:

All recommendations of the Staff Judge Advocate are
(approved) (disapproved).

JAMES E. RYDER
Major General, USA
Commanding
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Sample C—Long Form With Optional Information

DEPARTMENT OF THE ARMY
HEADQUARTERS, FORT BLANK
Fort Blank, Missouri 77777

AKPS-JA : 10 August 1985
MEMORANDUM FOR COMMANDING GENERAL
SUBJECT: Advice on Disposition of Cou;rt-Martial Charges

1. 1 have received the attached charges, allied papers, and report of investigation in the case of
Private E-1 Willie E. Smith, 429-86-4916, U.S. Army, Headquarters Company, 1st Battalion, 69th
Infantry, Fort Blank, Missouri, and render this advice in accordance with the provisions of Article
34, Uniform Code of Military Justice, and R.C.M. 406, Manual for Courts-Martial, 1984.

2. (OPTIONAL) Personal Data Concerning Accused.
a. Date of Birth: 8 May 1958
b. Martial Status: Married
¢. Number of Dependénts: 3

d. Prior Military Service:

Dates Service Discharge
14 March 1977-14 March 1979 U.S. Army Honorable

Current Service: 15 April 1982 for 4 years.

Aptitude Area GT Score: 87 '

Education: High School Graduate

Prior Disciplinary Record: Article 15—Assault—15 May 1982.

i. Prior Convictions: None.

50 e O

j. Restraint: Restriction to company area, 24 June 1985.
3. (OPTIONAL) Summary of Charges:

Maximum
Art. Punishment
Charge UCMJ Spec Gist of Offense Authorized
I 86 -1 AWOL 6 June 1983- DD, Conf.
3 June 1984 1lyr,
TF, RLEG
2 AWOL 7 June 1984- DD, Conf.
24 June 1985 lyr,
TF, RLEG

4. (OPTIONAL) Summary of Available Evidence:

a. On 6 June 1983 the accused, without authority, absented himself from his unit and remained

absent until 3 June 1984 when he was apprehended by civilian authorities in St. Louis,
Missouri.
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b. On 7 June 1984, after being in military control for only four days, the accused again absented
himself from his unit without authority. He remained absent until he voluntarily turned
himself into the Fort Blank military police station on 24 June 1985.

5. (OPTIONAL) Extenuating and Mitigating Factors:

2. Inanunsworn statement given at the Article 32 investigation the accused stated that he went
AWOL because his mother was ill and had financial problems. PVT Smith is the sole source of
support for his mother.

b. The ac_:cused iquualified as a sharpshooter with the M-16 rifle.
6. (OPTIONAL) Recommendations:

a. Unit Commander: General Court-Martial.

b. Battalion Commander: General Court-Martial.
¢. Brigade Commander: General Court-Martial.
d. Article 32 Investigating Officer: General Court-Martial.

7. Legal Conclusions. After reviewing the charges, allied papers, and reporf of the Article 32
investigation I have reached the following legal conclusions:

a. Each specification alleges an offense under the Uniform Code of Military Justice.

b. The allegations in each specification are warranted by the evidence indicated in the report of
the Article 32 investigation.

¢. There is court-martial jurisdiction over the accused and all charged offenses.

8. Staff Judge Advocate Recommendation: I recommend that all charged offenses be tried by
general court-martial and that the case be referred to trial by Court-Martial Convenmg Order
Number 14, Headquarters, Fort Blank, Missouri, dated 1 May 1985.

/s/
DONALD S. DOE
Colonel, JAGC
Staff Judge Advocate

DIRECTION OF THE CONVENING AUTHORITY:

All recommendations of the Staff Judge Advocate are
(approvegl) (disapproved).

JAMES E. RYDER
Major General, USA
Commanding
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Appendix B

Recommendation of the
Staff Judge Advocate

United States v. Orwell

(date)

SUBJECT: Staff Judge Advocate s Recommendation in the (General) (Special) Court-Martial Case
of United States v. James Orwell.

Commander
1984th Division
Fort Farm, MO 12345

1. Herein is my recommendation under R.C.M. 1106 in the (General) (special) court-martial case of

United States v. James Orwell, Specialist Four, U.S. Army, 123-45-6789, Headquarters and Head-
quarters Company, 1984th Division.

2. In accordance with his plea the accused was found guilty of the following offense(s): (brief
statement of each offense; e.g., wrongful possession of marijuana on 13 Aug 84; wrongful distribu-
tion of marijuana on 13 Aug 84; aggravated assault on a military policeman on 13 Aug 84). [The
j / E accused was found not guilty of the following offense(s): (brief statement of each offense).] The
: court-martial adjudged the following sentence: (brief description of sentence; e.g., dishonorable
discharge, confinement for four years, forfeiture of all pay and allowances, and reduction to the

lowest enlisted grade). [This paragraph could be done in a chart format.)

[The following is a summary of the charges, specifications, pleas, findings and sentence in this case:

CH. ART. SPEC. GIST OF OFFENSE PLEA FIND
1 112(a) 1 Possession of marijuana on
13 Aug 84 G G
I 112(a) 2 Distribution of marijuana on
13 Aug 84 : G G
II 128 The Aggravated assault on G G
13 Aug 84
Sentence adjudged: DD, Conf. 30 months, TF, RED-LEG]
" 3. The accused has been in the Army for 32 months. His MOS is 91T, animal care specialist. Hehas

received the Army Service Ribbon. He has one prior conviction by a summary court-martial for 2 3
day AWOL and one instance of nonjudicial punishment. [ This paragraph may be a more extensive
v resume of the service member’s career when appropriate.]

4. The accused was not subject to any pretrial restraint. [The accused was in (pretrial confinement)
(restriction) for 36 days before trial.]

5. The accused pleaded guilty pursuant to a pretrial agreement in which you agreed to approve a
sentence no greater than a bad-conduct discharge, confinement for 30 months, forfeiture of all pay
~, F ama and allowances and reduction to the lowest enlisted grade. Accordingly, you cannot approve any
! “ sentence in excess of the terms of the agreement. [The accused’s plea of guilty was entered pursuant
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to a pretrial agreement in which you agreed to limit the maximum punishment to a bad-conduct
discharge, confinement for 30 months, forfeiture of all pay and allowances, and reduction to the
lowest enlisted grade. The agreement also obligated the accused to testify in the court-martial of
SSG Farmer, a suspected drug dealer. The accused refused to testify at that trial on 30 September
1984. Accordingly, you are not bound by the sentence limitation contained in the pretrial agreement.]

[If the accused has not submz’tted matt_ers under R.C. M. 1105 which allege legal error and the staff judge
a_dvo_ca,te does not deem it appropriate for the convening authority to take corrective action on the
findings or sentence, the following paragraph is unnecessary.]

6. The accused submitted a memorandum (attached at Tab A) pursuant to R.C.M. 1105(b)(1)
alleging that testimony was improperly admitted in presentencing proceedings and asking you to
reduce the severity of the sentence. I disagree. [The accused’s offenses consisted of selling some
marijuana from the front seat of the commander’s official car to an undercover police agent. When
the military policeman then apprehended the accused, the accused assaulted him with the car. The
military judge properly allowed the accused’s commander to describe these offenses. Such miscon-
duct merits a severe sentence. Accordingly, no corrective action is necessary.]

[The following paragraph is only used when the staff judge advocate deems it appropriate to call
additional matters to the convening authority’s attention. Such matters may be from outside the record
of trial. But see R.C.M. 1107(b)(3)(B)(ii).] ' ‘

7. In astipulation of expected testimony your predecessor condemned the accused’s misconduct but
added that SP4 Orwell was a competent driver and had rehabilitation potential. [This paragraph
could also call the convening authority’s attention to matters other than legal errors, if any, in the
accused’s matters submitted under R.C.M. 1105. Such matters need not be discussed in the post-trial —
recommendation.]

8. I recommend that you approve only so much of the sentence adjudged as provides for a bad-
conduct discharge, confinement for 30 months, forfeiture of all pay and allowances, and reduction to
the lowest enlisted grade. [The accused’s motive for not testifying was a threat to his life made by
SSG Farmer. Under these circumstances, I think he should retain the benefit of his pretrial
agreement.] [I recommend that you approve the sentence as adjudged.] If you agree with this
recommendation an action designed to accomplish the foregoing is attached at Tab B.

9. This recommendation has been served on the defense counsel who then had five days to submit a
response. If the defense counsel submitted a response, it is attached at Tab A for your consideration.

AL S. BABYLON
LTC, JAGC
Staff Judge Advocate
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“Appendix C

Review of a Court-Martial
by a Judge Advocate
. [In Cases Forwarded to the
GCMCA Under R.C.M. 1112(e)]

‘(Date)

SUBJECT: Review of the (General) (Special) (Summary) Court-Martial Case of United States v.
Orwell. f -

Commander
1984th Division
Fort Farm, Missouri 12345

1. Pursuant to R.C.M. 1112(a), the attached record of trial in the (general) (special) (summary)
court-martial case of United States v. James Orwell, Specialist Four, U.S. Army, 123-45-6789,

Headquarters and Headquarters Company, 1984th Division, has been reviewed by the undersigned .
judge advocate.

2. Based upon my review of the record (and the matters submitted by the accused under R.C.M.
1105, {1106(f)], [and 11112(d)(2)]), I have concluded that:

a. The court-martial had jurisdiction over the accused and each offense as to which thereisa
finding of guilty which has not been disapproved [The court-martial lacked jurisdiction over
the accused][The court-martial had jurisdiction over the accused but lacked jurisdiction over
all the offenses as to which findings of guilty have been approved] {The court-martial had
jurisdiction over the accused but lacked jurisdiction as to (specify which charges and specifi-
cations, e.g., charge I, specification 1). The court-martial had jurisdiction over the remaining
offenses as to which there are findings of guilty which have not been disapproved}];

_b. Each specification [None of the specifications] as to which there is a finding of guilty which has
not been disapproved states an offense [The only specification on which there is a finding of
guilty which has not been disapproved fails to state an offense] [The (specify which specifica-
tion, e.g., specification of charge I or first and third specifications of charge I) fail to state
offenses. The remaining specifications as to which there are findings of guilty which have not
been disapproved state offenses); and

¢. The sentence is legal [The sentence is not legall.

[These following paragraphs are only necessary if the accused has submitted written allegations of

~ error pursuant to R.C.M. 1105, 1106(f), or 1112(d)(2)].

3. In a memorandum submitted pursuant to R.C.M. 1105 the accused alleged that it was error for
the military judge not to suppress the marijuana seized from the accused. {The military judge, in my
opinion, properly ruled that the accused was lawfully apprehended at the time the marijuana was
seized and, therefore, the seizure was lawful. The accused’s allegation of error merits no relief.)[1
agree that the seizure of the marijuana from the accused was unlawful in this case. The accused
should be given appropriate relief.]

In response to the post-trial recommendation in this case, the accused alleged that the testimony of
his immediate commander was improperly admitted at trial and that this inadmissible evidence .
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was prejudicial to the accused by causing the members to impose an unduly harsh sentence. [In my
opinion the military judge properly admitted the commander's testimony during the presentencing
portion of the trial as evidence in aggravation (see R.C.M. 1001(b)(4)). No sentence relief is war-
ranted.][I agree that the commander’s testimony was under the circumstances unfairly prejudicial
and should have been excluded by the judge (see M.R.E. 403). The accused is entitled to appropriate
relief by decreasing the terms of the approved sentence.]

The accused submitted a memorandum to me during the course of my review of his record of trial.
In it he alleged that it was error for the convening authority to not reduce his sentence in conformity
with the pretrial agreement. [In my opinion, the failure of the accused to testify in the court-martial .
trial of SSG Farmer, as required by an express condition in the pretrial agreement, justified the
convening authority’s decision not to be bound by the terms of agreement. Accordingly, no relief is
warranted.][In my opinion the accused should have been given the benefit of his pretrial agreement.
His failure to testify as required by the pretrial agreement is excusable in light of the threat made
against his life by SSG Farmer. Therefore, the accused’s sentence should be reduced to the terms of
the agreement.]

[In cases forwarded to the GCMCA for action on a specific recommendation as lo appropriate
corrective action, if any, and an opinion as to whether corrective action is required by law must be
stated.] ' o

4. Inlight of the foregoing discussion, I recommend that [you take no corrective action in this case as

none is appropriate or required by law. Accordingly, the initially approved sentence should be
approved, and, as it is thus finally affirmed, the bad-conduct discharge should be executed. If you
agree with this recommendation, a form of action designed to accomplish the foregoing is attached

as Tab A.] [you take corrective action in this case by disapproving the finding of guilty of charge I, .’
specification 1 (wrongful possession of marijuana on 13 Aug 84). This action is required as a matter ‘
of law because of the violation of the servicemember’s constitutional rights under the 4th Amend-
ment. If you agree with this recommendation, it would be appropriate to reduce the accused’s
sentence. I recommend a reduction to a bad-conduct discharge, confinement for eighteen months,
forfeiture of all pay and allowances, and reduction to the lowest enlisted grade. This reduction in
sentence is not required as a matter of law because the sentence as approved is not in excess of the
maximum sentence which could have been adjudged for the remaining offenses. An action designed

to accomplish the foregoing is attached at Tab A.][you take corrective action in this case by reducing

the accused’s sentence to a bad-conduct discharge, confinement for eighteen months, forfeiture of all pay

and allowances, and reduction to the grade of Private E-1. Corrective action to reduce the sentence is
"reqmred by law because the military judge improperly admitted testimony in aggravation of the
accused’s offenses dumng the presentencmg stage of the trial. No specific quantity of reduction in
sentence is required but in my opinion the improperly admaitied evidence probably had a substantial
zmpa,ct on the sentence adjudged by the members. Accordingly, the substantial relief recommended is
appropriate. If you agree with this recommendation an action designed to accomplish the foregoing is
attached at Tab A.][you take corrective action in this case by reducing the accused’s sentence to the
agreed upon level in the pretrial agreement, to wit: a bad-conduct discharge, confinement for thirty °
months, forfeiture of all pay and allowances, and reduction to the lowest enlisted grade. This

corrective action, although appropriate in my opinion, is not required by law. Because the accused

did not fulfill his obligations under the pretrial agreement the convening authority was not bound by .
the sentence limitation agreed upon therein, but I think the accused’s reason for not testifying as he.

agreed to do was a legitimate and compelling concern for his personal safety. He should retain the

benefit of his pretrial agreement. If you agree with this recommendation an action de31gned to

accomplish the foregoing is attached at Tab A].

AL S. BABYLON
LTC, JAGC '
Staff Judge Advocate
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Post-Trial Submissions to the Convening Authority
Under the Military Justice Act of 1983

Andrew S. Effron, Esq.
Office of General Counsel, Department of Defense

1. Introductlon

~ The post-trial responsibilities of the conven-
ing authority have been changed considerably
by the Military Justice Act of 1983.! Under
prior law, the convening authority was required
to insure the legal sufficiency of the proceedings
and to approve both the findings and the sen-
tence.2Inall general courts-martial and in those
special courts-martial where a bad-conduct dis-
charge was adjudged, a detailed legal review of
the case was prepared by the convening authori-
ty’s staff judge advocate (SJA) or legal officer.?
As the Senate Armed Services Committee noted
in its report on the new legislation:

When laymen presided over all courts-
martial and lay officers served as counsel,
there was a clear basis for requiring legal
review in the field and requiring action on
issues of law by the convening authority.
This is less the case today when virtually
all special and all general courts-martial
are tried before military judges and quali-
fied attorneys and all cases are subject to
review by qualified attorneys. Moreover,
as a result of court decisions, the staff
judge advocate’s review required in cer-
tain cases has become a cumbersome docu-
ment which produces a substantial strain

*The opinions and conclusions expressed in this article are
those of the author and do not necessarily represent the views
of the Department of Defense or any other government agency.

1Pyub. L. No. 98-209, 97 Stat. 1393 (1983), reprinted in The
Army Lawyer, Jan. 1984, at 38.

2Uniform Code of Military Justice arts. 60, 64, 10 U.S.C. §§
860, 864 (1982) (prior to amendment by the Military Justice
Act of 1983) {hereinafter cited as U.C.M.J.). Note that the
pertinent portions of the Military Justice Act of 1983 dis-
cussed in this article apply only to cases in which the find-
ings and sentence are adjudged on or after 1 August 1984,
The Military Justice Act of 1983, § 12(aX4); Exec. Order No.
12,473 48 Fed. Reg. 17,152 (1984).

3U.C.M.J. art. 61 (prior to amendment by the Military Jus-
tice Act of 1983),

on legal resources, often is too lengthy to be
of use to the convening authority, and can
constitute an independent source of appel-
late litigation even when the underlying
case is otherwise free of error.t

The Act is designed to correct these problems
by focusing the attention of the convening
authority on matters of direct interest to the
exercise of command responsibilities. The con-
vening authority is not required to conduct a
legal review of the proceedings; such areview is
left to appellate authorities.® The convening
authority must act on the sentence in every case
by approving the sentence, disapproving it in
whole or in part, or modifying the punishment
so long as it is not made more severe.t A review
of the legality of the sentence is not required,
however, because action on the sentence “pri-
marily involves a determination as to whether
the sentence should be reduced as a matter of
command prerogative (e.g., as a matter of clem-
ency) rather than a formal appellate review.”

The convening authority is not required to act
on the findings.®? However, the convening
anthority, as a matter of discretion, may dismiss
a charge or specification, modify a finding to a
lesser included offense, or order a rehearing or
proceedings in revision.® The action on the find-
ings, like the action on the sentence, “is a matter
of [a] commander’s prerogative that is taken in

4S. Rep. No. 53, 98th Cong., 1st Sess. 7 (1983).

57d. at 7, 19; H. R. Rep. No. 549, 98th Cong., Ist Sess. 15
(1983).

SU.C.M.J. art. 60(c)3), amended by the Military Justice Act
of 1983, § 5(a)1); Manual for Courts-Martial, United States,
1984, Rule for Courts-Martial 1107(d) [hereinafter cited as
MCM, 1984, R.C.M.1.

TH.R. Rep. No. 549, supra note 4, at 19,

8U.C.M.J. art. 60{(cX3), amended by the Military Justice Act
of 1983, § 5(a)1); MCM, 1984, R.C.M. 1107(c).

8See the sources cited at supra note 8.




DA Pam 27-560-139

the interests of justice,discipline, mission
requirements, clemency, or other appropriate
reasons and is not a review for legal
sufficiency.”10 '

The changes in the responsibilities of the con-
vening authority under the Act are accompa-
nied by changes in the role of the SJA. In the
past, submissions by the SJA to the convening
authority were drafted with the primary goal of
avoiding allegations of error on appeal. This led
to lengthy legal discussions in post-trial reviews
that were of little practical use to the convening
authority when acting on the case. Under the
Act, post-trial submissions by the SJA will be
drafted for the sole purpose of aiding the con-
vening authority in exercising the post-trial
responsibilities of the commander.!! The new
legislation expands the opportunity for defense
counsel to submit matters to the convening
authority. The key will be for counsel to develop
a concise form of communication that assists the
convening authority in acting on the case.

This article will outline briefly the rules
governing such submissions in terms of content
and timing.!2

‘I1. Submissions in General Courts-Martial
- and Special Courts-Martial in Which a
Bad-Conduct Discharge Has Been
Adjudged

A. The Defense Submission
Under R.C.M. 1105

Under 'Rule 'for‘ Courts-Martial (R.C.M.)
1105(b), the defense may submit to the conven-
ing authority any written matters which rea-

195. Rep. No. 53, supra note 4, at 19.

!1In the context of noting the changes brought about by the
Military Justice Act of 1983, the House Armed Services
Committee noted in its report that: “The staff judge advo-
cate will continue to play an important role in assembling
the materials to be used by the convening authority in exer-
cising [his or her]. .. prerogative, and the accused will have
an opportunity to submit sentencing materials to the con-
vening authority and to rebut the recommendation of the
staff judge advocate.” H.R. Rep. No.549, supra note 5, at 15.

2This discussion is limited to matters under MCM, 1984
R.C.M.s 1105 and 1106 and does not consider other submis-
sions such as a petition for deferment of confinement under
R.C.M. 1101 except as specifically noted herein.
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sonably may tend to affeet the convening

authority’s discretion toapprove, disapprove, or
modify the sentence under R.C.M. 1107.13 The
defense also may submit any written matters

- which reasonably may tend to affect the conven-

ing authority’s decision as to whether discretion
should be exercised to modify the findings or to
order other proceedings. As will be noted
below,'4 the defense frequently may find it
advantageous to combine in a single document
the submission under R.C.M. 1105 with the
defense’s response to the SJA’s recommenda-
tion under R.C.M. 1106. '

Under the broad guidance set forth in R.C.M.
1105(b), the defense is virtually unrestricted as
to the type of matter that may be provided to the
convening authority. It would be a mistake,
however, for.the defense to feel obligated to
retry the case before the convening authority.
Counsel should exercise professional judgment
on a case-by-case basis to determine which
aspects of the trial or post-trial proceedings
would be particularly helpful in obtaining a
sentence reduction or other corrective relief.
What might be useful before one convening
authority might not be helpful before another.
Likewise, extenuating or mitigating factors are
likely to differ widely from case to case. Counsel
should tailor submissions with respect to spe-
cific casesand convening authorities and should
avoid a shotgun approach to post-trial
submissions.

In general courts-martial and special courts-
martial in which a bad-conduct discharge has
been adjudged, the service record of the accused
need not be summarized because such a sum-
mary will be set forth in the SJA’s post-trial
recommendation. The submission. under
R.C.M. 1105, however, provides an opportunity
for the defense to emphasize a particular aspect
of the accused’s service record that might be
especially persuasive to the convening author-
ity. A concise discussion of the key points in
extenuation or mitigation is likely to be more
effective than a lengthy discussion of peripheral
matters. :

135¢e U.C.M.J. art. 60(b), amended by the Military Justice
Act of 1983, § 5(aX1).

14S¢e section I1.D. infra.

[



Because the convening authority is not acting
as an appellate tribunal, the accused is not
required to raise legal objections to the court-
martial in the submission under R.C.M. 1105in
order to preserve such objections for appellate
consideration.’® The Military Justice Act of
1983, which does not require the convening
authority to act on the findings, reflects con-
gressional anticipation that the defense nor-
mally will not raise legal errors in  the

_submission to the convening authority.’®* The

Act recognizes, however, that there may be cir-
cumstances in which corrective action in the
field can be taken when the convening authority
agrees that there has been an error at trial.
Because a trial error need not be raised before
the convening authority to be preserved, and
because appellate authorities will correct any
such error without regard to the convening
authority’s position, there will normally belittle
benefit in raising an issue that, in counsel’s
judgment, is not likely to change the convening
authority’s decision. On the other hand, it might
be useful to raise a clear error on an established
point of law that can be corrected by the conven-
ing authority with attendant benefit to the
accused in terms of a change in the findings or
sentence. Again, the determination as to what,
if any, legal issues to raise is left to the sound
judgment of counsel.

B. The SJA’s Post-Trial Recommendation
Under R.C.M. 1106

The staff judge advocate is required by
R.C.M. 1106 to provide a recommendation to the
convening authority prior to that official’s
action on the sentence.’® The rule notes that

15See the Discussion accompanying MCM, 1984, R.C.M.
1105(dX4) Cf. S. Rep. No. 53, supra note 4, at 21.

18See 129 Cong. Rec. S-5612 (daily ed. April 28, 1983)
(remarks of Sen Jepsen); S. Rep. No. 53, supra note 4, at 18.

"The rule provides that this function may be performed by
the convening authority’s “staff judge advocate or legal
officer.” As a matter of convenience, the term staff judge
advocate or SJA will be used in this article. The rule dis-
qualifies any person who has acted as a court, member,
military judge, trial counsel, defense counsel, or investigat-
ing officer. R.C.M. 1106(b).

18Sge U.C.M.J. art. 60(d) amended by the Military Justice
Act of 1983, § 5(aX1).
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“It]he purpose of the recommendation...is to
assist the convening authority to decide what
action to take on the sentence in the exercise of
command prerogative.... The recommenda-
tion shall be a concise written communication.”?

Under R.C.M. 1106(d)1), the SJA must use
the record of trial in preparing the recommen-
dation. R.C.M. 1106(d)3) sets forth specific
requirements with respect to discussing the
findings and sentence, summarizing the
accused’s service record, and providing infor-
mation on pretrial restraint and pretrial agree-
ments (if any). The rule also requires a specific
recommendation for action on the sentence. In
addition, if the accused raises legal issues in a
post-trial submission under R.C.M. 1105,
R.C.M. 1106(d)(4) requires the SJA to include a
statement of agreement or disagreement, but
an analysis or supporting rationale for the state-
ment is not required. R.C.M. 1106(d)(5) permits
the SJA to include additional matters deemed
appropriate, including matters from outside
the record. When using matters from outside
the record, the SJA should insure that the mat-
ter is both relevant and necessary to the conven-
ing authority’s decision in order to avoid unnec-
essary appellate litigation.

C. The Defense Response Under R.C.M. 1106

The SJA’s recommendation must be served
on the defense and the defense may submit a
response under R.C.M. 1106.2° Under R.C.M.
1106, as under R.C.M. 1105, the defense is virtu-
ally unrestricted as to the type of material that
may beincluded in the submission to the conven-
ing authority.!

MCM, 1984, R.C.M. 1106(dX1), (2). See S. Rep. No. 53,
supra note 4, at 20,

20MCM, 1984, R.C.M. 1106(dX3). See S. Rep. No. 53, supra
note 4, at 20.

21The “response” to the STA's recommendation is notlimited
to matters in rebuttal: “Counsel for the accused. .. may[use
the response to] comment on any other matter.” MCM, 1984,
R.C.M. 1106(£)(3). This provides ample leeway to include
any matter that can be submitted under MCM, 1984, R.C.M.
1105.
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D. Relationship Between the Opportunity to
Make a Submission Under R.C.M. 1105 and
the Opportunity to Respond to the SJA’s
Recommendation Under R.C.M. 1106

Although the defense is not required to sub-
mit matters to the convening authority, the
opportunity to focus the convening authority’s
attention to particular matters showing that the
accused deserves clemency .should not be
treated lightly by counsel. This does not mean
that the defense must make submissions both
prior to and after receiving the SJA’s recom-
mendation. Indeed, for tactical reasons, in
many cases it might be wise for defense counsel
to withhold making any submission until after
reviewing the SJA’s recommendation.22 The
benefits of a single submission include clarity,
completeness, and conciseness of response. The
conhvening authority’s attention can be focused

2An exception might arise in a case where the defense is
submitting a petition for deferral of confinement under
MCM, 1984, R.C.M. 1101(c). In such a case, the defense
might decide that it would be desirable to marshal the best
arguments for clemency in a single document to make the
best presentation to the convening authority. An early sub-
mission also might be desirable if the defense is confident
that a particular line of argument might influence the STA’s
recommendation. In other cases, however, the defense is
likely to find it advantageous to assess the SJA’s recommen-
dation before determining how best to present matters to
the convening authority.

The defense also might wish to make a separate submis-
sion-under MCM, 1984, R.C.M. 1105 if it intends to raise a
legal error to the convening authority and it anticipates that
the SJA’s recommendations will not be prepared until the
deadline for a submission under R.C.M. 1105 has expired.
This is because the SJA must provide a statement of agree-
ment or disagreement with allegations of legal error under
R.C.M. 1105, but is not required to respond to a defense
submission under R.C.M. 1106. In practice, this is not likely
to be a problem for tworeasons: first, because the convening
authority no longer serves as an appellate tribunal, it is
anticipated that the defense will concentrate on extenuation
and mitigation rather than legal errors in post-trial submis-
sions; and second, SJAs are encouraged to serve the recom-
mendation on the defense as soon as possible, which
normally will be well within the time for making a submis-
sion under R.C.M. 1105.

A defense decision to defer making a submission until
responding to the SJA’s recommendation does not consti-
tute a waiver of the right tosubmit matters to the convening
authority. Even if the defense expressly waives the right to
make a submigsion under R.C.M. 1105(dX3), it does not
constitute 2 waiver of the right to respond to the SJA’s
recommendation under MCM, 1984, R.C.M. 1108.
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on the most significant sentencing considera-
tions, unencumbered by legal technicalities.

E. The Staff Judge Advocate’s Addendum

After the SJA’s recommendation under
R.C.M. 1106 has been served on the defense, the
SJ A may supplement the recommendation with
an addendum. If the addendum contains new
matter, it must be served on the defense and the
defense must be given a further opportunity to
comment. Although the Discussion accompany-
ing R.C.M. 1106(f)(7) provides some guidance as
to what constitutes “new matter,” the SJA
should err on the side of caution and provide the
defense an opportunity to respond if there is
reasonable doubt as to whether the addendum
constitutes new maitter. The cost to the govern-
ment of providing the defense with an addi-
tional five days at that stage is likely to be small
compared to the burdens imposed as a result of
needless appellate litigation.

There is one situation in which an addendum
and an opportunity to respond will be required.
Because the defense is likely to combine the sub-
missions under R.C.M. 1105and R.C.M. 1106 in
a single document, there will be cases in which
the defense decides to raise allegations of legal
error to the convening authority after service of
the SJA’s recommendation on the accused. If
the defense has raised legal errors within the
time limits provided by R.C.M. 1105, the STA
must issue an addendum to the recommenda-
tion containing a statement of agreement or dis-
agreement with the views of the defense in
accordance with R.C.M. 1106(d)(4).2

#[n most cases the deadline for making a submission under
MCM, 1984, R.C.M. 1105 will not expire until after the
deadline for a response to the SJA under R.C.M. 1106, See
Appendix B. In the event that the deadline under R.C.M.
1105 expires before the deadline under R.C.M. 1106, the
SJ A is not required expressly by R.C.M. 1106(dX4)toissuea
statement of agreement or disagreement with defense alle-
gations of legal errors raised under MCM, 1984, R.C.M.
1100(f). Although an issue raised after the deadline under
R.C.M. 1105 does not require a formal statement under
R.C.M. 1106(dX4), the SJA, as a matter of sound practice,
should give an allegation of legal error the same considera-
tion that is given to any other issue raised by the defense
under R.C.M. 1106.

-



F. Deadlines for Submissions by the Defense

There are three separate provisions govern-
ing -the deadlines for submissions by the
defense: ~

The defense has thirty days after
announcement of the sentence to submit
matters under R.C.M. 1105. This period
may be extended by the convening author-
ity for not more than an additional twenty
days for good cause.?

The defense has a minimum of seven days
after being served with the authenticated
record to submit matters under R.C.M.
1105. This period may be extended by the
convening authority for not more than an
additional ten days for good cause.?

The defense has a minimum of five days to
respond to the SJA’s recommendation
under R.C.M. 1106. This may be extended
for not more than an additional twenty
days for good cause.?

These rules, which are the result of amend-
ments during the legislative process,?” create
substantial potential for confusion because the
three time periods do not necessarily operate
sequentially. The SJA should establish proce-
dures for advising the defense of the precise
dates on which submissions are due in order to
avoid confusion. This determination by the SJTA
will no doubt guide the convening authority’s
action as a matter of sound practice. Any dis-
agreement by the defense should be promptly
aired, however, and a mutually agreed upon
date determined.

(1) Establishing clear deadlines

There are two easy ways to avoid confusion in
the post-trial submission process:

#“{J C.M.J. art. 60(bX1) amended by the Military Justice Act

“of 1983, § 5(a)X1); MCM, 1984, R.C.M. 1105(cX1).

2%1J,C.M.J. art. 60(bX3), amended by the Military Justice Act
of 1983, § 5(a)1); MCM, 1984, R.C.M. 1105(cX1). -

2U.C.M.J. art. 60(d), emended by the Military Justice Act of
1983, § 5(aX1); MCM, 1984, R.C.M. 1106(f)5).

21S¢e 129 Cong. Rec. 8-5612-13 (daily ed. Apr. 28, 1983).
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The SJ A should advise the defense in writ-
ing of the precise date on which submis-
sions are due.?® Although there is a
practical interrelationship among the var-
ious deadlines, they each have a distinet
legal basis. Each deadline should be calcu-
lated separately to avoid confusion.

The SJA should establish procedures for
insuring that the record is served on the
accused as soon as possible after sentence
announcement and that the SJA’s recom-
mendation is served on the defense shortly
thereafter.?® The longer it takes for these
tasks to be accomplished, the greater the
possibility that confusion will result from
overlapping deadlines.

(2) Calculating deadlines for submissions by
the defense under R.C.M. 1105

After the findings and sentence are
announced, calculate the date that falls thirty
days after sentence announcement and advise
the defense in writing that the thirty day dead-
line for submissions under R.C.M, 1105 falls on
that date.?®

If the record is served on the defense within
twenty-three days after sentence announce-
ment, remind the defense in writing of the date
that falls thirty days after sentence announce-
ment and that any submission under R.C.M.
1105 must be received by that date.3!

If the record is served on the defense twenty-
four or more days after sentence announcement,
calculate the date that falls seven days after

~ service of the record and advice the defense in

28There is no regulatory requirement that the accused be
notified of the deadlines. However, notification can avoid
confusion and appellate litigation. Note also that proof of
service of the record is required under MCM, 1984, R.C.M.
1104(b), which provides the SJ A an opportunity toestablish
the deadline and inform the accused.

®There is no regulatory requirement that these actions be
taken within a minimum number of days; the suggestionsin
the text are made solely in the interest of reducing process-
ing times and minimizing the possibility of error in comput-
ing post-trial submission deadlines.

30Se¢ Appendix A, Example 1.
31S¢e Appendix B, Example 2.
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writing that any submission'under R.C:M. 1105
must be received by'that date.®2

(3) Calculating deadlines for defense
responses to the SJA’s recommendation under
R.C.M. 1106

The SJA should calculate the date that falls
five days after the SJA’s recommendation is
served on the defense and advise the defense in
writing that a response under R.C.M. 1106 must
be received by that date.®

From the defense perspective, note that if the
five-day period for responding to the SJA’s
recommendation falls within the period for
making a submission under R.C.M. 1105, the
defense may make a submission under R.C.M.
1105 even if it misses the deadline for respond-
ing to the SJA under R.C.M. 1106.34

The SJA should not delay serving the recom-
mendation simply to reduce the amount of time
that the defense may use for submitting a

‘response. Early service of the SJA’s recommen-
dation reduces the chance that the defense will
be able to establish a basis for requesting an
extension of the periods for making submis-
sions. Delayed service increases the possibility
that the accused will request an extension of the
deadline to address matters in the recommenda-
tion, thereby delaying the convening authority’s
action on the case, with the concommitant
adverse effect on processing times.

(4) Extension of deadlines for defense
submissions

The convening authority, for good cause, may
~extend the deadline for submitting matter
under R.C.M.s 1105 and 1106. The good cause
requirement establishes a fairly rigorous stand-
ard, and it is not anticipated that such exten-

#28¢¢ Appendix B, Example 5.

9There is no regulatory requirement to notify the defense of
the deadline. However, it will be necessary to have some
proof of service of the recommendation, and this provides an
opportunity for giving such notice. See MCM, 1984, R.C.M.
‘1106(fX1) (Discussion). :

81S¢e Appendix B, Example 2.

sions will routinely be requested or granted.?s A
defense request for an extension should be
brought to the convening authority’s attention
as soon as counsel perceives a problem in meet-
ing the deadline, and should briefly specify the
basis for the delay and the number of days
requested.%

The rules governing extension of time provide
2 maximum number of days that may be
granted by the convening authority. The con-
vening authority can provide less than the maxi-
mum extension if requested by the defense or if
the convening authority determines that the
number of days requested by the accused is not
justified under the good cause standard.

The deadline under R.C.M. 1105 may be
extended for a maximum of twenty days. Under
R.C.M. 1108, the deadline for responding to the
SJA’s recommendation may also be extended
for a maximum of twenty days. Because the
deadlines under these two different rules will
frequently fall on different days, the maximum
twenty-day period for an extension under
R.C.M. 1106 may fall before, after, or at the
same time as the maximum extension of the

35%What constitutes good cause is left to the sound discretion
of the convening authority...but generally speaking it
could encompass {the] need for an extension to deal with
special circumstances, such as unavailability of counsel due
to illness, emergency leave, or other required absence, or
other special facts such as involvement of counsel in another
case of unusual complexity or an unusually heavy case-
load.... [It does not] generally include the need to tend to
other routine, ongoing responsibilities such as the normal
caseload within a jurisdiction. Requests for extension
[s]hould be brought to the convening authority as soon as the
counsel perceives a problem in meeting the normal dead-
line, and [s)hould briefly specify the basis for the delay and
the number of days requested.” 129 Cong. Rec. S-5612(daily
ed. April 28, 1983) (remarks of Sen Jepsen). .

“IGJood cause for an extension ordinarily does not include
the need for securing matters which could reasonably have
been presented at the court-martial.” R.C.M. 1105(cX5).
Although not expressly applicable to a request for an exten-
sion to respond to the SJA's recommendation, the same
consideration should apply under R.C.M. 1106. As noted by
the House Armed Services Committee in its report on the
legislation: “[ TThe opportunity to submit matters to the con-
vening authority does not relieve the accused of the respon-
sibility for gathering material that should be presented at
trial.” H.R. Rep. No. 549, supra note 5, at 15.

3See supra note 35,




g e

65

deadline for a submission under R.C.M. 1105.
The possibilities are illustrated by the examples
in Appendix C. It is imperative that the defense
clearly specify whether the extension is
requested under R.C.M. 1105 or R.C.M. 1106 in
order to' permit proper consideration of the
request.

In many cases, a brief extension should suf-
fice to meet the needs of the defense. However, if
a lengthy extension can be justified by good
cause, the defense should follow these
guidelines:

If the deadline for responding to the SJA
under R.C.M. 1106 falls within twenty-
nine days of sentence adjudication, any
request for a lengthy extension should be
made under R.C.M. 1105.

If the deadline for responding to the SJA
under R.C.M. 1106 falls thirty or more
days after sentence adjudication, the
defense should consult the examples in
Appendix C to calculate whether arequest
under R.C.M. 1105 or R.C.M. 1106 will
provide a longer extension.

(5) Calculating deadlines for the defense
responses to the SJA’s addendum under
R.C.M. 1106(f}7)

After the defense has had an opportunity to
comment on the SJA’s recommendation, the
SJA may attach an addendum. If theaddendum
contains new matter, the defense must be given
the same response opportunity that is applica-
ble tothe SJA’s initial recommendation, t.e., five
days torespond, with a twenty-day extension for
good cause. The same tactical considerations for
requesting extensions that apply to the initial
recommendation apply with respect to exten-
sions of the deadline for responding to an adden-
dum. Counsel should consult Appendix C to
determine the most advantageous rule under
which the extension should be requested.

II1. Submissions in Non-BCD Special
Courts-Martial

A. The Defense Submission
Under R.C.M. 1105

R.C.M. 1105(b) does not distinguish between
types of courts-martial and the content of the

DA Pam 27-50-139

defense . submission; after a special court-
martial in which a bad-conduct discharge
(BCD) was not adjudged, the defense is as unre-
stricted in its submission as it would be after a
more serious case, but there are different dead-
lines for the submission.

There is a practical difference, however,
because the SJA does not prepare a recommen-
dation after a non-BCD special court-martial.
This means that the defense cannot rely on the
SJA to summarize the pertinent aspects of the
accused’s service record or other key aspects of
the proceeding that are important to the
defense. Although this does not impose a signifi-
cant burden on the defense, it will require the
defense to alter slightly the nature of its presen-
tation to the convening authority. There is no
burden on the defense, however, to prepare a
comprehensive post-trial review. As with the
submission after a more serious case, the mat-
ters presented to the convening authority
should reflect counsel’s professional judgment
as to the type of submission that will best serve
the interests of the accused before the particu-
lar convening authority.

The absence of a requirement for a formal
SJA recommendation in non-BCD special
courts-martial continues prior practice. As in
the past, the convening authority may refer the
case to the SJA for informal advice. Although
this does not invoke the formal procedures of
R.C.M. 1106, the SJ A should be careful toinsure
that the limits of R.C.M. 1107(b)3) are observed
with respect to matters that may be considered
by the convening authority. For example, if the
SJA submits “matters adverse to the accused
from outside the record, with knowledge of
which the accused is not chargeable,” the
accused must be given an opportunity for rebut-
tal under R.C.M. 117(bX3).

B. Deadlines for Submissions Under
R.C.M. 1105

The defense has twenty days to submit mat-
ters under R.C.M. 1105. This period may be
extended by the convening authority for not
more than an additional twenty days for good
cause. -

The defense also hasa minimum of seven days
after being served with the record to submit
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matters under R.C.M. 1105. This period may be
extended by the convening authority for not
more than an additional ten days for good cause.

These deadlines operate in the same manner
as the deadlines in more serious cases without
the additional factor of the SJA’s recommenda-
tion. The following suggestions for establishing
deadlines are based on the examples in Appen-
dix D:

After the findings and sentence are
adjudged, calculate the date that falls
twenty days after sentence adjudication
and advise the defense in writing that the
twenty-day decline for submissions falls on
that date.

If the record is served on the defense
within thirteen days after sentence adjudi-
cation, remind thedefense in writing of the
date that falls twenty days after sentence
adjudication and that any submission
under R.C.M. 1105 must be received by
that date. In this case, the maximum
extension of the deadline will be an addi-
tional ten days, 4.e., to thirty days after
sentence adJudlcatlon '

If the record is served on the defense four-
teen or more days after sentence adjudica-
tion, calculate the date that falls seven
days after service of the record and advise
the defense in writing that any submission
under R.C.M. 1105 must be received by
that date. In this case, the maximum
extension will be ten days from the end of:
the seven-day period.
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IV. Summary Courts-Martial

The right to submit matters to the convening
authority under R.C.M. 1105 also applies after
summary courts-martial. The same general
principles discussed above with respect to non-
BCD special courts-martial apply to submis-
sions after summary courts-martial, except
with respect to deadlines. The accused hasseven
days after sentence announcement to make such
a submission, which may be extended for ten
days. There is no seven-day period following
service of the record, which reflects the abbre-
viated nature of the record of a summary court-
martial. However, the summary court-martial
record must be served “promptly” on the
accused, and failure to do so would constitute
“good cause” for an extension of the deadline
under R.C.M. 1105. An example of how these
deadlines operate is set forth in Appendlx D.

V. Conclusion

The opportunity to submit matters for the
convening authority’s consideration when act-
ing on the sentence is an important right of the
accused. Although the trial defense counsel
bears the principal burden of protecting the
accused’s interests, the government’s overall
responsibility for the administration of the mil-
itary justice system requires a cooperative,
assisting attitude by the SJA. The legislative
goal of the Military Justice Act of 1983, i.c.,
reducing appellate litigation, will not be real-
ized if the new rules are used to promote legal
gamesmanship. Congress intended that the
accused have an opportunity to submit matters
after trial; that process should be facilitated, not
frustrated. The practical guidance and exam-
ples for post-trial processing in this article are
designed to further that congressional intent.

Appendixes

» Appendix A:
Calculating Time Periods

Erample 1: .
May 31 (Day 0): Sentence announcement.
June 30 (Day 30): Deadline for submission.

Comments. Under R.C.M. 103(9), the day on
which a period begins does not count, but the

day on which a period ends counts as one day.
The above example illustrates R.C.M. 1105,
which provides the defense with thirty days
from sentence announcement for submission of
matters to the convening authority.
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Appendix B
Deadlines for Submissions
Under R.C.M. 1105 and for
Responses to the SJA Under R.C.M. 1106

Example 2: Record served on defense within
twenty-three days after sentence announcement;
SJA’s recommendation served on the defense
within twenty-four days after sentence announce-
ment,

May 31 (Day 0): Sentence announcement.
June 10 (Day 10): Record served on defense.

June 15 (Day 15): SJA's recommendation
served on the defense.

June 20 (Day 20): Deadline for defense
response to SJA'’s recommendation.

June 30 (Day 30): Deadline for defense
submission under R.C.M. 1105.

Comments: Because the record has been
served on the accused within twenty-three days,
the seven-day minimum period for review of the
record will fall within the thirty-day period for
a submission under R.C.M. 1105.

Under R.C.M. 1106, the defense has only five
days after service of the SJA’s recommendation
in which to submit a response. However, under
R.C.M. 1105, the defense has a minimum of
thirty days after sentence announcement in
which to submit “any matter” to the convening
authority with respect to the findings and the
sentence. Even if the accused fails to make a
timely response within five days after the SJA’s
recommendation, the defense has the full thirty-
day period in which to make a submission under
R.C.M. 1105.

Because a response by the defense to the SJA's
recommendation on day twenty does not auto-
matically waive the right of the defense to make
a submission under R.C.M. 1105 through day
thirty, the convening authority cannot take
action before day thirty unless the defense
either expressly designates the earlier submis-
sion as being under both R.C.M. 1105 and 1106
or expressly waives the right to make a submis-
sion under R.C.M. 1105 and R.C.M. 1106.

Example 3. Record served on the defense within

twenty-three days after sentence announcement;
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SJA’s recommendation served on the defense
twenty-five days after sentence announcement.

May 31 (Day 0): Sentence announcement.
June 20 (Day 20): Record served on defense.

June 25 (Day 25): SJA’s recommendation
served on the defense.

June 30 (Day 30): Deadline for defense
submission under R.C.M. 1105 and re-
sponse under R.C.M. 1106.

Comments: Because the record has been
served on the defense within twenty-three days
after sentence announcement, the seven-day
minimum period for review of the record will
fall within the normal thirty-day period for a
submission under R.C.M. 1105.

The five-day period for responding to the
SJA’s recommendation under R.C.M. 1106 falls
on the same day as the end of the period for
making a submission under R.C.M. 1105,

The convening authority cannot act until both-
deadlines have expired, which is day 30 in the
example, unless the defense expressly waivesin
writing the right to make submissions under
both the R.C.M. 1105 and R.C.M. 1106.

Example 4. Record served on defense within
twenty-three days after sentence announcement;
SJA's recommendation served on the defense
twenty-six or more days after sentence announce-
ment.

May 31 (Day 0): Sentence announcement.
June 22 (Day 22): Record served on defense.

June 26 (Day 26): SJA’s recommendation
served on the defense.

June 30 (Day 30): Deadline for defense
submission under R.C.M. 1105.

July 1 (Day 31): Deadline for defense re-
sponse to the SJA’s recommendation
under R.C.M. 1106.

Comments:; Because the record has been
served on the accused within twenty-three days,
the seven-day minimum period for review of the
record will fall within the thirty-day period for
a submission under R.C.M. 1105.
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The five-day period for responding to the
SJA’s recommendation under R.C.M. 1106 falls
after the end of the thirty-day period for making
a submission under R.C.M. 1105. Even if the
defense fails to make a timely submission under
R.C.M. 1105, the same matter can be submitted
in the response to the SJA's recommendation
under R.C.M. 1106.

The convening authority cannot act until the
five-day period for the response under R.C.M.
1106 has expired, which is day 31 in the exam-
ple, unless the defense waives the right to
respond expressly in writing.

Example 5: Record served on defense twenty-four
ormore days after sentence announcement, SJA’s
recommendation served on the defense three or
more days after service of the record.

May 31 (Day O): Sentence announcement.
June 24 (Day '241):‘ Record sé:rved on defense.

June 27 (Day 27): SJA’s recommendation
served on the defense.

July 1 (Day 31): Deadline for defense re-
sponse under R.C.M. 1105.

July 2 (Day 82): Deadline for defense re-
sponse to SJA under R.C.M. 1106.

.Comments: Because the record has been
served on the accused more than twenty-three

days after sentence announcement, the seven-.

day minimum period for review of the record
will fall after the end of the normal thirty-day
period for a submission under R.C.M. 1105.

The five-day period for responding to the
SJA’srecommendation under R.C.M. 1106 falls
after the end of the thirty-day period for making
a submission under R.C.M. 1105. Even if the
defense fails to make a timely submission under
R.C.M. 1105, the same matter can be submitted
in the response to the SJA's recommendation
under R.C.M. 1106.

The convening authority cannot act until the
five-day period for the response under R.C.M.
1106 has expired, which is day 32 in the exam-
ple, unless the defense expressly waives in writ-
ing the opportumty to respond

-

Example 6: Record served on defense twenty-five
or more days after sentence announcement;
SJA’s recommendation served on the defense two
days after service of record.

May 31 (Day 0): Sentence announcement.
June 24 (Day 24): Record served on defense.

June 26 (Day 26): SJA’s recommendation
served on the defense.

July 1 (Day 31): Deadline both for the sub-
.mission under R.C.M. 1105 and the re-
sponse to the SJA’s recommendation
under R.C.M. 1106.

Comments: ‘Because the record has been
served on the accused more than twenty-three
days after sentence announcement, the seven-
day minimum period for review of the record
will fall after the end of the normal thirty-day
period for a submission under R.C.M. 1105.

The five-day period for responding to the
SJA’s recommendation under R.C.M. 1106 falls
on the same day as the end of the period for
making a submission under R.C.M. 1105.

The convening authority cannot act until both
deadlines have expired, which is day 31 in the
example, unless the defense expressly waives in
writing both opportunities for submissions.

Ezxample 7. Record served on defense twenty-four
or more days after sentence ammouncement;
SJA’s recommendation served on the defense
within one day after service of the record.

May 31 (Day 0): Sentence announcement. “
‘June 24 (Day 24): Record served on defense.

June 25 (Day 25): SJA’s recommendation
served on the defense.

June 30 (Day 30): Deadline for response to
- SJA’s recommendatlon under R.C.M.
1106.

July 1 (Day 31): Deadline for the submis- -
sion under R.C.M. 1105. :

Comments: Because the record has been
served on the accused more than twenty-three
days after sentence announcement, the seven-
day minimum period for review of the record
will fall after the end of the normal thirty-day
period for a submission under R.C.M. 1105.




Under R.C.M. 1106, the defense has only five
days after service of the SJA’s recommendation
in which to submit a response. However, under
R.C.M. 1105, the accused has a2 minimum of
seven days after service of the record in which to
submit “any matter” to the convening authority.
Even if the accused fails to make a timely
response within five days after the SJA’srecom-
mendation, the defense has the full seven-day
period in which to make a submission under
R.C.M. 1105.

Because a response by the defense tothe SJA’s
recommendation on or before day 30 does not
automatically waive the right of the defense to
make a submission under R.C.M. 1105 through
day 31, the convening authority cannot take
action until the deadline expires on day 31
unless the defense either expressly designates
the earlier submission as being under both
R.C.M. 1105 and 1106 or expressly waives the
right to make a submission under R.C.M. 1105
and R.C.M. 1106.

Appendix C

Extension of Deadlines for Defense
Submissions

The following sets forth the maximum exten-
sion of deadlines under R.C.M. 1105 and R.C.M.
1106 assuming that good cause for an extension
has been established. In many cases, it many be
expected that the accused will request less than
the maximum; and the convening authority
may grant an extension for less that the maxi-
mum number of days based on a determination
that good cause for the maximum extension has
not been established.

Example 8. Maximum extension of deadlines
when: (1) the initial deadline under R.C.M. 1105
falls within forty days of sentence announcement;
and (2) the initial deadline under R.C.M. 1106
falls within twenty-nine days after sentence
announcement.

Example 8A.
May 31 (Day 0): Sentence announcement.
June 10 (Day 10): Record served on defense.

June 14 (Day 14): SJA recommendation
served on defense.

June 19 (Day 19): Deadline for defense re-
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sponse to SJA recommendation under
R.C.M. 1106.

June 30 (Day 30): Deadline for defense sub-
mission under R.C.M. 1105.

July 9 (Day 39): Maximum extension of de-
fense deadline for response to the SJA
under R.C.M. 1106.

July 20 (Day 50): Maximum extension of
defense deadline for response to SJA’s
recommendation under R.C.M. 1105.

Comments: From the date of service of the
SJA’s recommendation (day 14), the defense has
five days (until day 19) under R.C.M. 1106 in
which to submit a response. Under that rule,
this period may be extended for an addltlonal
twenty days (to day 39).

Because the record of trial was served on the
accused within twenty-three days after sen-
tence announcement, the defense has thirty
days from sentence announcement in which to
make a submission under R.C.M. 1105. See
Appendix B, Example 2. Under R.C.M. 1105,
the thirty-day period may be extended for an
additional twenty days (to day 50).

Ezxample 8B.
May 31 (Day 0): Sentence announcement.
June 24 (Day 24): Record served on defense.

June 24 (Day 24). SJA recommendation
served on defense.

June 29 (Day 29): Deadline for defense re-
sponse to SJA recommendation under
R.C.M. 1106.

June 30 (Day 30): End of normal thirty-day
period under R.C.M. 1105.

July 1 (Day 81): Deadline for defense sub-
mission under R.C.M. 1105.

July 19 (Day 49): Maximum extension of
defense deadline for response to SJA
under R.C.M. 1106.

July 20 (Day 50): Maximum extension of
defense deadline for response to SJA’s
recommendation under R.C.M. 1105.

Comments: From the date of service of the
SJA’s recommendation (day 24), the defense has
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five days (until day 29) under R.C.M. 1106 in
which to submit a response. Under that rule,
this period may be extended for an additional
twenty days (to day 49).

Because the record of trial was served on the
accused more than twenty-three days after sen-
tence announcement, the seven-day period for
review of the record falls outside the normal
thirty-day period for making a submission un-
der R.C.M. 1105. See Appendix B, Example 5.

Under R.C.M. 1105, the initial thirty-day
period can be extended for an additional twenty
days (to day 50).

Although R.C.M. 1105 also provides that the
seven-day period to review the record can be
extended for an additional ten days, the ten-day
extension period is irrelevant when the seven
day period ends within forty days after sentence
announcement. This is because the ten day
extension in such a case(from day 31 today 41 in
our example) would fall within the maximum
twenty-day extension from the normal thirty-
day period under R.C.M. 1105 (day 50 in our
example).

These examples illustrate the following point
of interest to the defense: if a lengthy extension
is needed and the initial deadline for responding
to the SJA’s recommendation falls within
twenty-two days of sentence announcement, the
request for an extension should be made under
R.C.M. 1105.

Ezample 9. Maximum extension of deadlines
when the initial deadline under R.C.M. 1105
Sfalls within forty days after sentence announce-
ment and the initial deadline under R.C.M. 1106
falls thirty days after sentence announcement.

Exzample 9A.
May 81 (Day 0): Sentence announcement.
‘June 20 (Day 20): Record served on defense.

June 25 (Day 25): SJA recommendation
served on defense.

June 30 (Day 30): Deadline for defense sub-
mission under R.C.M. 1105 and for de-
fense response to SJA recommendation
under R.C.M. 1106.

July 20 (Day‘SO): Maximum extension of

-
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defense deadlines for submission under
R.C.M. 1105 and for response to SJA’s
recommendation under R.C.M. 1106.

Comments: From the date of service of the
SJA’s recommendation (day 25), the defense has
five days (until day 30) under R.C.M. 1106 in
which to submit a response. Under that rule,
this period may be extended for an additional
twenty days (to day 50).

Because the record of trial was served on the
accused within twenty-three days after sent-
ence announcement, the defense has thirty days
from sentence announcement in which to make
a submission under R.C.M. 1105. See Appendix
B, Example 2. Under R.C.M. 1105, the thirty-
day period may be extended for an additional
twenty days (to day 50).

Ezxample 9B.
May 31 (Day 0): Sentence announcement.
June 24 (Day 24): Record served on defense.

June 25 (Day 25): SJA recommendation
served on defense.

June 30 (Day 30): End of normal deadline
for _su_bmission under R.C.M. 1105.

June 3(_)_(_1)@37 30): Deadline for defense re-
sponsé-fo SJA recommendation under
R.C.M. 1106.

July 1 (Day 31): Deadline for defense sub-
mission under R.C.M. 1105.

July 20 (Day 50): Maximum extensién of
defense deadline for response to the SJA
under R.C.M. 1106.

July 20 (Day 50): Maximum extension of
defense deadline for response to SJA’s
recommendation under R.C.M. 1105.

Comments: From the date of service of the
SJA’s recommendation (day 25), the defense has
five days (until day 30) under R.C.M. 1106 in
which to submit a response. Under that rule,
this period may be extended for an additional
twenty days (to day 50).

Because the record of trial was served on the
accused more than twenty-three after dayssent-
ence announcement, the seven-day period for
review of the record falls outside the normal
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30-day period for making a submission under
R.C.M. 1105. See Appendix B, Example 5.

Under R.C.M. 1105, the initial thirty-day
period can be extended for an additional twenty
days (to day 50).

Because the initial deadline under R.C.M.
1105 expires within forty days after sentence
announcement, the maximum extension under
R.C.M. 1105 will be to day 50. See Appendix C,
Example 8B.

Example 10. Maximum extension of deadlines
when: (1) the initial deadline under B.C.M. 1105
falls within forty days after sentence announce-
ment and (2) the initial deadline for response to

the SJA under R.C.M. 1106 falls thirty-one or

more days after sentence announcement.
May 31 (Day 0): Sentence announcement.

June 30 (Day 30): End of normal period for
submission under R.C.M. 1105.

July 2 (Day 32): Record served on defense.

July 5 (Day 35): SJA recommendation
served on defense.

July 9 (Day 39): Deadline for defense sub-
mission under R.C.M. 1105.

July 10 (Day 40): Deadline for defense re-
sponse to SJA recommendation under
R.C.M. 1106.

July 20 (Day 50): Maximum extension of
defense deadline for a submission unde
R.C.M. 1105. .

July 30 (Day 60): Maximum extension of
defense deadline for response to the SJTA
under R.C.M. 1106.

Comments: From the date of service of the

SJA’s recommendation (day 35), the defense has
five days (until day 40) under R.C.M. 1106 in
which to submit a response. Under that rule,
this period may be extended for an additional
twenty days (to day 60).

Because the record of trial was served on the
accused more than twenty-three days after sen-
tence announcement, the seven-day period for
review of the record falls outside the normal
thirty-day period for making a submission
under R.C.M. 1105. See Appendix B, Example

-
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5. Here, the record was served on day 82, so the
defense has until day 39 to submit a response.

Under R.C.M. 1105, the initial thirty-day
period can be extended for an additional twenty
days (to day 50).

Because the initial deadline under R.C.M.
1105 expires within forty days after sentence
announcement, the maximum extension under
R.C.M. 1105 will be to day 50. See Appendix B,
Example 8B.

Example 11. Maximum extension of deadlines
when the initial deadline for a submission under
R.C.M. 1105 ends forty-one or more days after
sentence announcement.

Example 11A.
May 30 (Day 0): Sentence announcement.

July 5 (Day 35): Record served on defense.

July 8 (Day 40): SJA recommendation
served on defense.

July 12 (Day 42): Deadline for defense sub-
mission under R.C.M. 1105.

July 18 (Day 43): Deadline for defense re-
sponse to SJA recommendation under
R.C.M. 1106.

July 22 (Day 52): Maximum extensidn:-'of
defense deadline for defense submission
under R.C.M. 1105.

August 2 (Day 63): Maximum extension of
defense deadline for response to SJA’s
recommendation under R.C.M. 1106.

" Comments: Because the record of trial was
served on the accused more than twenty-three
days after sentence announcement, the seven-
day period for review of the record falls outside
the normal thirty-day period for making a sub-
mission under R.C.M. 1105. See Appendix B,
Example 6. Here, the record was served on day
35, so the defense has until day forty-two to
make a submission.

Under R.C.M. 1105, the initial thirty-day
period can be extended for an additional twenty
days (to day 50).

R.C.M. 1105 also provides that the minimum
seven-day period for review of the record can be
extended for a maximum of ten days.
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Because the initial deadline under R.C.M.
1105 expires more than forty days after sen-
tence  announcement, the ten-day extension
period will fall after day 50, the end of the nor-
mal extension period. Therefore, when the
initial deadline under R.C.M. 1105 is on or after
day 41 (because the record was served on the
defense on or after day 34), the maximum exten-
sion is calculated by adding ten days to the
initial deadline. In this example, the record was
served on day 35, so the seven days to review the
record provided an initial deadline of day 42.
Under the ten-day rule, the maximum exten-
sion can be to day 52.

Under R.C.M. 1106, the defense has five days
from service of the SJA’s recommendation in
which to submit a rebuttal. That deadline (day
43 in this example) can be extended for a maxi-
mum of twenty days (day 63 in this example).

From the defense perspective, the impor-
tance of this example is that when the deadline
for a submission under R.C.M. 1105 is forty-one
or more days after sentence announcement and
a lengthy extension is required, a longer exten-
sion normally can be obtained under R.C.M.
1106. But see the following paragraph.

The guidance in the above paragraph does not
apply when the SJA’s review is served on the
accused eight or more days before the record is
served on the defense. See Examples 11B and
11C. Because the SJA must use the authenti-
cated record in preparing the recommendation
under R.C.M. 1106, it is not likely that the STA's
recommendation would be served on the
accused prior to service of the record. The fol-
lowing examples illustrate the applicable dead-
lines and maximum periods of extension should
such unusual timing occur;

Example 11B.
May 30 (Day 0): Sentence announcement.

June 27 (Day 27): SJA recommendation |
served on defense,

July 2 (Day 32). Deadline fo;- defense re-
sponse to SJA recommendation.

July 5 (Day 35): Record served on defense.

July 12 (Day 42): Deadline for defenée sub-
mission under R.C.M. 1105.
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July 22 (Day 52): Maximum extension of
.deadline under R.C.M. 1105.

July 22 (Day 52): Maximum extension of
deadline under R.C.M. 1106.

Example 11C.
May 30 (Day 0): Sentence announcement.

June 26 (Day 26): SJA recommendation
served on defense.

July 1 (Day 31): Deadline for defense re-
sponse to SJA recommendation.

July 5 (Day 35): Record served on defense. -

© July 12 (Day 42): Deadline for defense sub-
‘mission under R.C.M. 1105.

July 21 (Day 51): Maximum extension of
deadline under R.C.M. 1106.

July 22 (Day 52): Maximum extension of
deadline under R.C.M. 1105.

Appendix D
Deadlines for Submissions
‘ Under R.C.M. 1105
in Non-BCD Special Courts-Martial
and in Summary Courts-Martial

Example 12: Record served on defense within
thirteen days after sentence announcement in a
non-BCD special courts-martial,

May 31 (Day 0): Sentence announcement.

June 13 (Day 13): Record served on de-
fense.

June 20 (Day 20): Deadline for defense sub-
mission under R.C.M. 1105.

June 30 (Day 30): Maximum extension. of
deadline under R.C.M. 1105.

Comments: Because the record has been
served on the accused within thirteen days, the
seven-day minimum period for review of the
record will fall within the twenty-day period for
a submission under R.C.M. 1105.

The maximum extension is calculated under
R.C.M. 1105 by adding ten days to the end of the
normal twenty-day period.

Example 13: Record served on defense fourteen
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or more days after sentence announcement in a
non-BCD special court-martial.

May 31 (Day 0): Sentence announcement.

June 14 (Day 14): Record served on de-
fense.

June 21 (Day 21): Deadline for defense sub-
mission under R.C.M. 1105.

July 1 (Day 31): Maximum extension of
deadline under R.C.M. 1105.

Comments: Because the record has been
served on the accused more than thirteen days
after sentence announcement, the seven-day
minimum period for review of the record will
fall after the end of the normal twenty-day
period for a submission under R.C.M. 1105.
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Because it was necessary to use the seven-day
period to calculate the deadline, the maximum
extension is ealculated under R.C.M. 1105 by
adding ten days to the end of the seven-day
period.

Example 14. Summary courts-martial.
May 31 (Day 0): Sentence adjudication.

June 7 (Day 7): Deadline for submission
under R.C.M. 1105.

June 17 (Day 7): Maximum extension of
deadline under R.C.M. 1105.

Comments: Under R.C.M. 1105, the accused
has seven days from sentence announcement in
which to make a submission. The deadline may
be extended for a maximum of ten days.

Canine Narcotics Detection in the Military
A Continuing Bone of Contention?

Captain James P, Pottorff, Jr.
OSJA, Fort Riley, KS

The military services have long emphasized
using drug detection dogs in methods and situa-
tions that will ensure the admissibility of any
evidence located. The Court of Military Appeals
has generally concluded that a drug detection
dog’s sniff is not, in itself, a search.! The circum-
stances in which the dogs have been used, how-
ever, have given rise to a significant amount of
litigation. Over the past decade, decisions of the
Court of Military Appeals and the courts of mil-
itary review, and the Military Rules of Evi-
dence, have provided fairly definite boundaries

1See, e.g., United States v. Middleton, 10 M.J. 123 (C.M.A.
1981); United States v. Grosskreutz, 5§ M.J. 344 (C.M.A.
1978). Of the recent members of the Court of Military
Appeals, only Judge Ferguson held a contrary position. In
his concurrence in United States v. Thomas, Judge Fergu-
son stated that he was “of the opinion that the use of a dog,
trained to ferret out the presence of contraband drugs...
constitutes a ‘search’ within the definition of the Fourth
Amendment...." 1 M.J. 397, 405 (C.M.A. 1976) (Ferguson,
J., concurring). See also Kingham, Marijuana Dogs as an
Instrument of Search: The Real Question, The Army Lawyer,
May 1973, at 11.

within which unit commanders currently use
detection dogs.2

Guidance From the Supreme Court:
United States v. Place

Recently, in United States v. Place,® the United
States Supreme Court directly addressed
for the first time the lengthy legality of using
drug detection dogs.4 In an option devoted pri-
marily to the issue of whether a lengthy deten-

See, e.g., United States v. Middleton, 10 M.J. 123 (C.M.A.
1981) (use of canines during health and welfare inspection
approved); United States v. Grosskreutz, 5 M.J.344(C.M.A.
1978) (use of canine to verify informant’s tip approved);
United States v. Rivera, 4 M.J. 215 (C.M.A. 1978) (use of
canines to check vehicles and persons entering military
installations overseas approved); United Statesv. Unrue, 22
C.M.A. 466, 47 C.M.R. 566 (1973) (use of canines at on-post
checkpoint approved).

3103 S5.Ct. 2637 (1983).

4The Supreme Court obliquely approved the use of drug
detection dogs without probable cause and a search warrant
in United States v. Chadwick, 433 U.8. 1 (1977). Although
the issue in Chadwick was whether a warrant was necessary
before luggage could be opened and searched, the Court did
not question use of the detection dog toindicate the presence
of illegal drugs in the luggage.
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tion of theluggage of a suspected drug courier
was permissible under the Terry v. Ohio “reason-
able suspicion” test, the Court also commented
summarily on the use of dogs in law enforcement
activities.’® Although the issue was neither
contested at trial nor briefed or argued to the
Supreme Court,s the Court stated that canine
sniffing of luggage in an airport, a public place,
is not a fourth amendment search.” The Court
did not attempt to fit the drug detection dog into
one of the categories of exceptions to the fourth
amendment warrant requirement.?t Instead, it
declared a dog’s sniff to be sut generis.? In plac-
ing the drug detection dog’s sniff outside the
definition of a search, the Court noted that “no
other investigative procedure...is so limited

5392 U.S. 1, 31 (1968). In Terry, the Supreme Court con-
cluded that a police stop and frisk of a person reasonably
thought to be dangerousis a search. The Court, however, did
not require that the frisk be made with a warrant based on
probable cause. Instead, because a frisk is minimally intru-
sive and aids police protection, the Court required only
reasonable suspicion.

$Place, 103 S.Ct. at 2651 (Brennan, J., concurring). Justice
Brennan argued that the issue was not before the Courtand
should not be decided.

7U.S. Const. amend. IV; Place, 103 S.Ct. at 2644-45.

8Classifying the sniff of a drug detection dog for fourth
amendment analysis has proved to be elusive and trouble-
some. The Supreme Court’s decision in United States v.
Katz, 389 U.S. 347 (1967), has been particularly difficult for
lower courts to apply to the myriad fact situations that occur
in search and seizure cases. The need for a Katz analysis is
obviated, however, if an exception to the warrant require-
ment can be found. Plain view (or more accurately, smell) is
most often posited by law enforcement officials as justifica-
tion for admitting evidence of illegal drugs located by
canines. These plain smell/view situations are of the “open
fields” variety upheld in Hester v. United States, 265 U.S.
B7 (1924). A second variety of plain view, articulated in
Coolidge v. New Hampshire, 403 U.S. 443 (1971), is inappli- ‘
cable. Coolidge situations are those “in which the police have .
a warrant to search a given area for specified objects, and in
the course of the search come across some other article of
incriminating character.” Id. at 465. The plain smell ration-
ale gives rise to debate over whether the intrusiveness of a
dog’s sniff more closely resembles that of flashlights (United
States v. Hood, 493 F.2d 667 (9th Cir. 1974)) and binocu-
lars (United States v. Minton, 488 F.2d 37 (4th Cir. 1973)),
which are permissible, or the intrusiveness of electronic
surveillance (Katz) and magnetometers (United States v.
Epperson, 454 F.2d 769 (4th Cir. 1972)), which are not.

8Place, 103 S.Ct. at 2644.

both in the manner in which information is
obtained and in the content of the information
revealed by the procedure.”1

Caution should be exercised in interpreting
or predicting the consequences of United States
v. Place. With its seemingly broad scope, the
Place treatment of drug detection dogs may
undergo judicial finetuning in the future. Sev-
eral legal scholars, as well as the Ninth Circuit
Court of Appeals, specifically argue for limita-
tions on the use of drug detection dogs. The
Ninth Circuit will soon decide the application of
Place in United States v. Beale. In Beale, the
Ninth Circuit held that canine detection of nar-
cotics in suitcases checked at an airport is an
intrusion under the fourth amendment.l! In

view of the minimally intrusive natureof adog’s.

sniff, however, the court dispensed with the
probable cause and warrant requirements,
replacing them with a requirement that the
search be based on reasonable suspicion. The
Supreme Court vacated the judgment after its
decision in Place.’? In theinitial rehearing,!3 the
Ninth Circuit determined that some degree of
reasonable suspicion is necessary before a drug
detection dog may be used. They distinguished
Place by noting that the Supreme Court had
already concluded that reasonable suspicion
existed for detaining the defendant’s luggage.4
Therefore, the Court’s statement in Place that
use of the dog did not constitute a search meant
only that additional suspicion beyond that
necessary for detention of the luggage was not
required. An en banc rehearing in Beale has
been ordered by the Ninth Circuit and it
remains to be seen how they will finally inter-
pret Place.1s

Similarly, Professor Wayne R. LaFave de-
cried as “outrageous” a state appellate court deci-

10]d.

1647 F.2d 1327 (9th Cir. 1982), vacated, 103 S.Ct. 3529
(1983).

'2See also United States v. West, 651 F.2d 71 (1st Cir. 1981),
vacated, 108 S.Ct. 3528 (1983).

1352 U.S.L.W. 2280 (9th Cir. Nov. 22, 1983).
“4Beale, 62 U.S.L.W. at 2280.
15728 F.2d 411 (9th Cir. 1984).

—
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sion that upheld the use of drug dogs to conduct
“dragnet” patrolling.'® The court admitted evi-
dence obtained from routine checks of a Grey-
hound package express area by a drug detection
dog whose handler had nosuspicion whatsoever
that drugs were present.’” While another schol-
ar recognizes that a dog’s sniff is not highly
intrusive, he argues thatluggage cases “deserve
an acknowledgement that a limited but legiti-
mate privacy interest exists.”'8 In other words,
although the minimally intrusive nature of the
canine sniff is an important consideration, an
intrusion occurs nonetheless. The argument,
therefore, is that courts must recognize that
canine drug detection should be subject to
fourth amendment constraints before it begins.
Some level of suspicion must usually precede
use of the dogs. The minimal instrusiveness
would then be a mitigating factor when the
courts decide whether a warrant is required.
This approach compels courts to apply the anal-
ysis in United States v. Katz,!® rather than dis-
pense with it by a preemptory conclusion that a
canine sniff is not a search. As described in a
concurring opinion in Katz, fourth amendment
protection acerues to those who can establish
“they exhibited an actual (subjective) expecta-
tion of privacy [and that their expectation was]
one that society is prepared to recognize as
‘reasonable.’ 720

16] W, LaFave, Search & Seizure: A Treatise on the Fourth
Amendment § 2.2(5) (Supp. 1982) (discussing State v. Wolo-
han, 23 Wash. App. 813, 598 P.2d 421 (1979)). See also State
v. Morrow, 128 Ariz. 309, 625 P.2d 898 (1981)(if a dog’s sniff
is not asearch, then prior suspicion need not precede its use).

1"State v. Wolohan, 23 Wash. App. 813, 815, 598 P.2d 421,
424-25 (1979).

18Peebles, The Uninvited Canine Nose and the Right to Pri-
vacy: Some Thoughts on Katz and Dogs, 11 Ga. L. Rev. 75, 101
(1976). :

18389 U.S. 347 (1967).

20]d. at 361 (Harlan, J., concurring). Analysis of the intru-
siveness is associated with the second factor in Katz: was a
reasonable expectation of privacy violated? Discussion of
jntrusiveness, therefore, may be an implicit acknowledge-
ment by many courts that a search of some sort has in fact
occurred and must be reconciled with the fourth
amendment.
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From the standpoint of military prepared-
ness and discipline, any future required re-
straint in the use of drug dogs does not propose
serious impediments to current drug detection
techniques. Rather, this restraint will require a
suspicion of a lesser degree than probable cause,
similar to the Terry “reasonable suspicion”
standard. In many cases involving drug detec-
tion dogs, authorities had some degree of suspi-
cion that drugs were present before the dogs
were used.?! The detection dogs were not sent
out on dragnet-type expeditions.

Military Applications
of Canine Narcotics Detection

The impact of United States v. Place on drug
detection in the military services has yet to be
seen. An overlay of the Place reasoning and the

_efforts to distinguish it in typical situations giv-

ing rise to the military use of drug detection
dogs, however, is instructive.

Military Barracks and Dormitories

For fourth amendment purposes, military
barracks and dormitories can generally be con-
sidered as containing two types of areas: com-
mon areas, and private areas in which
occupants sleep and have personal possessions.
Use of drug detection dogs in common areas,
e.g., hallways, stairwells, latrines, open bays
and laundry rooms, of buildings has been con-
sistently upheld by the military courts.22 Occu-
pants have no reasonable expectation of privacy

21See United States v. Beale, 674 F.2d 1330 (9th Cir. 1982),
vacated, 103 S.Ct. 3529 (1983), rehearing ordered, 728 F.2d
411 (9th Cir. 1984) (reasonable suspicion); United States v.
Klein, 626 F.2d 22 (7th Cir. 1980) (reasonable suspicion);
United States v. Sullivan, 625 F.2d 9 (4th Cir, 1980) (prece-
dent information and observations); United States v. Bron-
stein, 521 F.2d 459 (2d Cir. 1975) (reliable information);
United States v. Grosskreutz, 5 M.J. 344 (C.M.A. 1978)
(informant's tip); United States v. Guillen, 14 M.J. 518
(A.F.C.M.R. 1982) (information from questionable infor-
mant); United States v. Boisvert, 1 M.J. 317 (A.F.C.M.R.
1976) (inadequate tip from informant); United States v.
Black, 50 C.M.R. 15 (N.C.M.R. 1974) (informant’s tip).

228ee, e.g., United States v. Thomas, 1 M.J. 397 (C.M.A.
1976); United States v. Guillen, 14 M.J. 518 (A.F.C.M.R.
1982); United States v. Paulson, 2 M.J. 326 (A.F.C.M.R.
1976).
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in these areas.2? The Placs opinion does not
change this conclusion because without a rea-
sonble expectation of privacy, any analysis of
the intrusiveness of the dog’s sniff is rendered
unnecessary.

Individual living areas and lockers present
more difficult situations. Occupants have a legit-
imate expectation of privacy in these areas.2
Until the promulgation of the Military Rules of
Evidence (M.R.E.), health and welfare inspec-
tions and shakedown searches usually received
distinctly different treatment.?® Currently,
however, evidence from both may be admitted
under M.R.E. 313(b).26 The longstanding notion
that a health and welfare inspection must be a
“traditional military inspection which looks at
the overall fitness of a unit to perform its mis-

2In Guillen, a handler of a drug detection dog walked the
dog on a common sidewalk outside the accused’s door in an
on-base family housing area. The court determined that the
accused had no reasonable expectation of privacy in the
sidewalk area. Similarly, in Paulson, a detection dog, being
walked down the hallway of a barracks, alerted at the door
to the accused’s room. The court found no “precedent in the
military that extends a barracks room occupant's reasona-
ble expectation of privacy to smells emanating into such
areas.” 2 M.J. at330, If a service member has noexpectation
of privacy in a common area such asabarracks hallwayora
sidewalk, no level of probable cause or suspicion is neces-
sary before the area is exposed to a drug detection dog. See
Lederer & Lederer, Admissibility of Evidence Found by
Marijuana Detection Dogs, The Army Lawyer, Apr. 1973, at
12.

24See, e.g., United States v. Middleton, 10 M.J. 123 (C.M.A.
1981); United States v. Roberts, 2 M.J. 31 (C.M.A. 1976);
United States v. Thomas, 1 M.J. 397 (C.M.A. 1978); United
States v. Black, 50 C.M.R, 15 (N.C.M.R. 1974).

258ee, e.g., United States v. Middleton, 10 M.J. 123 (C.M.A.
1981) (use of drug detection dog during traditional health
and welfare inspection); United States v. Roberts, 2 M.J. 31
(C.M.A. 1976) (use of drug detection dog during pre-
Military Rules of Evidence shakedown inspection).
Although Middleton was a post-M.R.E. decision, the court
did not decide the legality of M.R.E. 313(b). Instead, evi-
dence from the activity in question was admitted as the fruit
of a health and welfare inspection.

%Manual for Courts-Martial, United States, 1969 (rev. ed.)
Military Rule of Evidence 313(b) (hereinafter cited as
M.R.E.].

SN+

sion”?” continues to find approval in the rule.28
More importantly, M.R.E. 313(b) also condones
the use of “shakedown” inspections. In the past,
these were inspections whose main purpose was
to discover contraband. They were often con-
demned as “general exploratory searches and,
with or without a warrant,...forbidden as
unreasonable.”?® Today, however,  M.R.E.
313(b) allows admission of evidence gathered
during these activities when certain predicate
conditions are met:

An inspection also includes an examina-
tion to locate and confiscate unlawful wea-
pons and other contraband when such
property would affect adversely the secur-
ity, military fitness, or good order and dis-
cipline of the command and when (1) there

2 Roberts, 2 M.J. at 36. In Middleton, 10 M.J. at 127 n.7, the
court noted with approval the definition of a traditional
military inspection set out by the Army Court of Military
Review:
A military inspection is an examination or review of
the person, property, and equipment of a soldier, the
barracks in which he lives, the place where he works,
and the material for which he is responsible. An
inspection may relate to readiness, security, living
conditions, personal appearance, or a combination of
these and other categories. Its purpose may be to
examine the clothing and appearance of individuals,
the presence and condition of equipment, the repair
and cleanliness of barracks and work areas, and the
security of an area or unit. Except for the ceremonial
aspect, its basis is military necessity.

Among the attributes of an inspection are: that it is
regularly performed; often announced in advance;
usually conducted during normal duty hours; person-
nel of the unit are treated evenhandedly; and there is
no underlying law enforcement purpose. An inspec-
tion is distinguished from a generalized search of a
unit or geographical area based upon probable cause
in that the latter usually arises from some known or
suspected criminal conduct and usually has a law
enforcement as well as a possible legitimate inspec-
- tion purpose.
United States v. Hay, 3 M.J. 654, 655-56 (A.C.M.R. 1977).

28]n part, M.R.E. 313(b) states that “[a]n ‘inspection’ is an
examination of the whole or partofa unit. . .conducted as an
incident of command the primary purpose of which is to
determine and to ensure the security, military fitness, or
good order and discipline of the unit....”

2%Roberts, 2 M.J. at 32 (citing United States v. Rabinowitz,
339 U.S. 56 (1950) and Go-Bart Importing Co. v. United
States, 282 U.S. 344 (1931)).
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is a reasonable suspicion that such prop-
erty is present in the command or (2) the
examination is a previously scheduled
examination of the command.*

In other words, inspections conducted with
some intent to discover contraband are permis-
sible, but they must follow the specific require-
ments set out in M.R.E. 313(b).3! These
requirements are not particularly burdensome,
especially if the contraband is of a type gener-
ally recognized as a threat tosecurity, fitness, or
order and discipline. Assuming the contraband
has one or more of these harmful qualities, if the
inspection is based on reasonablesuspicion, only
a minimum level of suspicion is necessary. If the
inspection is 2 scheduled inspection, it must be
planned sufficiently in advance to eliminate the
possibility of being used as a “subterfuge” when
probable cause is absent.3? Finally, M.R.E.
313(b) states that “an examination made for the
primary purpose of obtaining evidence for use
in a trial by court-martial or other disciplinary
proceeding is not an inspection. . ..”® Instead, it
is a prosecutorial search, and probable cause is
required. The drafters of the Military Rules of

®M.R.E. 313(b). A revision of the Manual for Courts-
Martial, effective 1 Aug. 1984, will.modify the require-
ments of M.R.E. 313(b) for contraband inspections. See 48
Fed. 23,688 (1983). The requirements for adverse effect and
either reasonable suspicion or prior scheduling will be elim-
inated. The test will instead focus on whether the inspection
was primarily administrative in nature. This change may
prove to be the source of considerable discussion and litiga-
tion. Specifically, deletion of the requirement that an
inspection be scheduled or be preceded by reasonable suspi-
cion will make the commander’s purpose in conducting the
inspection determinative. Whether the Supreme Court and
the Court of Military Appeals will give their approval to
inspections conducted in accordance with these guidelines
is debatable. Concededly, this development may very well
be consistent with an expansive reading of Place that would
render prior suspicion unnecessary when detection dogsare
used to locate narcotics. Without further guidance from the
Supreme Court, however, adherence to current procedures
in M.R.E. 313(b) should leave commanderson firm constitu-
tional ground when using evidence that is acquired during
inspections.

3iM.R.E. 313(b), Analysis of the 1980 Amendments to the
Manual for Courts-Martial [hereinafter cited as Analysis).

s2]d.
3M.R.E. 313(b).
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Evidence acknowledged, however, that evi-
dence gathering could be a secondary purpose,
with the primary thrust of these inspections
directed toward maintaining the health and
safety conditions of units.3

The drafters specifically noted that drug
detection dogs are encompassed by the lan-
guage of M.R.E. 313(b), which permits the use
of “any reasonable or natural technological
aid.”® Since the central purpose of using drug
detection dogs is to discover contraband, their
use must be controlled in accordance with the
contraband inspection requirements described
above. If an inspection using drug detection
dogs is not a scheduled inspection, then reasona-
ble suspicion must first be present. In any event,
use of dogs to gather evidenece primarily for
purposes of courts-martial is prohibited by
M.R.E. 313(b), absent probable cause. Although
the drafters expressly anticipated the use of
dogs in inspections and inspections for the pur-
pose of locating contraband, they did not pro-
vide specific guidance as to the scope of these
investigations.’ In United Statesv. Middleton,?
however, the Court of Military Appeals upheld
the admission of evidence obtained when a
detection dog that was physically within the
designated scope of an inspection located con-
traband outside the inspection area.® Based on
the expansive nature of the rules of evidence in
this area and existing case law, the result should
be no different under M.R.E. 318(b). Addition-
ally, the M.R.E. drafters noted that “the tech-
nique of inspection is generally unimportant
under the new rules.”® This comment, however,
may have been a reference to the drug detection
dog as an available technique and not to the
reasonableness of methods of actually utilizing
it.

uM.R.E. 313(b), Analysis.

35]d.

%M.R.E. 313(b).

3110 M.J. 123 (C.M.A. 1981) (a pre-M.R.E. case).

8]d. at 129. When the dog alerts on an area outside the scope
of the inspection, prior authorization should be obtained to
support the intrusion into that area.

M.R.E. 313(b), Analysis.

-_—
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Arguably, M.R.E. 313(b) provides more safe-
guards in this aspect of search and seizure than
did the Supreme Court in United Statesv. Place.
If a non-scheduled inspection is for the purpose
of locating contraband that is detrimental to a
unit’s mission readiness, then M.R.E. 313(b)
requires that some degree of preliminary suspi-
cion precede the use of drug detection dogs.
Place, on the other hand, can be interpreted as
dispensing with any preliminary suspicion
because the intrusion involved is minimal.
M.R.E. 313(b), therefore, provides greater safe-
guards in this area, and corresponds to the
Ninth Circuit’s decision to require reasonable
suspicion before using detection dogs in United
States v. Beale. Without further guidance from
the Supreme Court, adherence to current proce-
dures in M.R.E. 313(b) should leave command-
ers on firm constitutional ground when using
evidence acquired during barracks inspection
for disciplinary proceedings.

Gates and Checkpoints
Entrances to Installations Overseas

Procedures for using drug detection dogs at
the entrance to military installations vary
according to geographical location. In United
States v. Rivera* the Court of Military Appeals
approved random searches, including the use of
dogs to assist in the searching, at entry points
onto American military installations in foreign
countries. The court analogized this situation to
“the longstanding right of the sovereign to pro-
tect itself by stopping and examining persons
and property crossing into the country....” It
concluded that the need to maintain security
and halt drug traffic, when combined with rea-
sonable search procedures, justified the random
stops.42

The decision in Rivera has been codified in
M.R.E. 314(e), which authorizes “a commander
of a United States military . installation...on
foreign soil. . .to search persons or the property
of such persons upon entry to the installa-

4 M.J. 215 (C.M.A. 1978).

4d. at 216 (paraphrasing United States v. Ramsey, 431
U.8. 606, 616-18 (1977)).

“Rivera, 4 M.J. at 217-18.
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tion....”3 The additional requirements placed
on inspections for contraband by M.R.E. 313(b)
are not present in M.R.E. 314(c). Instead,
because the border search doctrine applies, the
search need only be reasonable and “primarily
prophylactic.” In keeping with the basic intent
of this doctrine to prohibit entry of contraband,
searches that are instead “made for the primary
purpose of obtaining evidence for use in a trial
by court-martial” are not authorized.®

Because the rationale of Rivera and M.R.E.
314(c) hinges on the border crossing exception
to the probable cause and warrant require-
ments of the fourth amendment, the intrusive-
ness considerations raised in Place should have
little effect on these situations. A drug detection
dog is a reasonable means of examining travel-
ers.* As long as the analogy to international
borders remains valid, the relative intrusive-
ness of a detection dog is unimportant.

Entrances to Installations in the United States

Use of drug detection dogs at the entrances to
military installations in the United States and
its territories is subject to the restrictions found
in M.R.E. 313(b). Because the dogs are used to
locate contraband in vehicles entering installa-
tions, gate inspections must either be scheduled
beforehand or be based on reasonable suspicion.
Since reasonable suspicion will rarely occur,
these inspections will normally be previously
scheduled. The drafters of M.R.E. 313(b) con-
templated leaving some discretion to the inspec-
tors themselves in selecting vehicles and
individuals for inspection.t” This is a change
from prevailing case law and, to date, the per-

“M.R.E. 814(c). A pending change to M.R.E. 314(c) will
sanction such border type searches upon both entry and
exit. See United States v. Alleyne, 13 M.J. 331 (C.M.A,
1982).

#M.R.E. 314(c), Analysis.
SM.R.E. 314(c).
6See infra note 74.

“M.R.E. 313(b), Analysis. The drafters of the rule, however,
did intend that gate inspectors’ discretion be limited. They
noted that without reasonable suspicion, these inspections
must be scheduled and must not violate the equal protection
clause or be used as a subterfuge to search certain
individuals.
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missible amount of discretion in making these
selections has not been established.

In the past, absent probable cause, gate
inspections were conducted in a prearranged
sequence, leaving little discretion to the inspec-
tors.®® The Court of Military Appeals has dem-
onstrated its reluctance to allow admission of
evidence from inspections of uncertain scope. In
United States v. Hayes® it held that admissabil-
ity of evidence obtained from a barracks secur-
ity inspection system was not supported by the
record. Among the factors it considered, the
court found it significant that the record of trial
contained no regulations or policy letters
governing the conduct of the security inspec-
tions. Moreover, it noted that the sergeant con-
ducting the inspection had “some leeway for
arbitrariness...as to when and how exten-
sively” he could inspect.5 Similarly, in Bonovan
v. Dewey,5 the Supreme Court emphasized that
the “frequency and purpose of inspections[were
not left] to the unchecked discretion of Govern-
ment officers” when it upheld warrantless
inspection procedures required by federal mine
safety legislation52 Additionally, the autonomy
M.R.E. 313(b) gives the handlers of military
drug detection dogs at entrances to installations
apparently exceeds the discretion of the
handlers in Place. The defendant and the lug-
gage in Place had previously been identified.
The handler directed his dog to sniff the defen-
dant’s luggage for the specific reason that the
presence of contraband was suspected. Whether
Place and similar cases will serve as judicial
limitations on the applicability of M.R.E. 313(b)
to gate inspections is unknown. Some additional
restraints on inspectors’ discretion beyond the

#See, e.g., United States v. Bowles, 7 MJ. 735, 736
(A.F.C.M.R. 1979) (security police were instructed to
inspect every fifth vehicle entering or leaving an air base).

11 M.J. 249 (C.M.A. 1981).
50]d. at 251.
51425 U.S. 594 (1981).

82fd. at 604. See also United States v. Biswell, 406 U.S. 311
(1972).
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language of M.R.E. 313(b) may be warranted in
light of these cases.®

Checkpoints Within Installations

The Court of Military Appeals has approved
the reasonable use of detection dogs at check-
points within a military installation. In United
States v. Unrue,5 the Commander, 197th Infan-
try Brigade, Ft. Benning sealed off the portion
of the post occupied by his unit. Two check-
points were established at the entrance to this
area; both checkpoints were within the confines
of Ft. Benning. An amnestry barrel was placed
at the first checkpoint for those who wished to
discard contraband without incurring sanc-
tions. A sign warned: “Attention, narcotics
check, with narcotic dogs. Drop all drugs here
and no questions asked. Last Chance.” Thirty
feet down the road was asecond checkpoint. The
handler of the drug detection dog that was pres-
ent at the second checkpoint was instructed to
walk his dog around the accused’s vehicle to
determine whether “cause” to searched existed.
The Court of Military Appeals concluded that
the checkpoints were reasonable in view of mil-
itary necessity. Keeping drugs out of the com-
mand was sufficient justification. The
procedures involving the detection dog at the
checkpoints were likewise approved. The court
held that “use of the dog to detect odors from the
vehicle...was not unreasonable.”® The occu-
pants had notice that they were subject to
inspection and were first given an opportunity
to dispose of contraband. “By the time the vehi-

8See supra note 81 concerning the proposed revision to
M.R.E. 313(b). The revision will affect inspection proce-
dures during entrance gate inspections as well. Without the
requirement that inspections for contraband be scheduled
or be based on reasonable suspicion, the amount of discre-
tion left to the inspectors will be all the more crucial. The
likelihood that the command is using the inspections as a
subterfuge for prosecutorial purposes, however, would be
less than in the barracks context. A commander cannot
ordinarily anticipate the opportunity to find particular
individuals in the possession of contraband during entrance
gate inspections to the same extent he or she can during &
barracks inspection.

58422 C.M.A. 466, 47 C.M.R. 556 (C.M.A. 1973).
86]d. at 470, 470 C.M.R. at 560.
se]d.
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cle reached the second checkpoint, the justifia-
ble expectation of privacy asto odor emanating
from it was just ‘not of impressive dimen-
sions.’ 757 The court characterized the proce-
dures as a “regulatory program” designed to
protect the “morale, capability, and health” of
the command rather than as “a search to protect
the security of the command.”®®

M.R.E. 313(b) acts to codify the result in
Unrue.?® Again, because drug detection dogs
are used, the specific requirements for inspec-
tions designed to locate contraband must be fol-
lowed.®® The factual situation in Unrue falls
under the “scheduled inspection” prong of
M.R.E. 313(b), since reasonable suspicion did
not exist. Whether the inspectors at a check-
point within a military installation may exer-
cise discretion in selecting vehicles for
inspection is open to question. The M.R.E. draft-
ers mentioned only entrance gate inspections
in their discussion of discretion.®! In view of the
carefully controlled setting in Unrue, in which
all individuals were given advance notice of the
inspection and then stopped, withholding dis-
cretion from the inspection personnel appears
to best provide the requisite fourth amendment
protection. The inspection thereby remains an
administrative proceeding, without the over-
tones of the search and seizure issues that are
generated when inspectors are left to their own
‘devices in deciding who and what to inspect.
The Place decision should not affect the Unrue
result in these situations if proper procedures
are followed. In this respect, as in entrance gate
inspections overseas, the intrusiveness of
canines is immaterial.

57Jd. (quoting United States v. Biswell, 406 U.S. 311, 317
(1972)).

58]d. at 469-70, 47 C.M.R. at 559-60. Unrue also gave rise to
considerable debate over whether a dog's sniff is itself a
search. The regulatory nature of the checkpoints in the case
"left to conjecture the question of whether the use of detection
dogs in other circumstances would be permitted. See
Kingham, supra note 1, at 11; Lederer, supra note 24, at 12.

#%M.R.E. 313(b), Analysis.

%The proposed revision to the Manua! for Courts-Martial
will delete & number of these requirements. See supra notes
31 and 54.

stM.R.E. 313(b), Analysis.
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Housing Areas

The military courts have approved proce-
dures for canine sniffing in military housing
areas when use of the detection dogs is based on
reasonable suspicion. Two recent cases decided
by the Air Force Court of Military Review are
illustrative. In United States v. Peterst® the
accused was stopped during a random gate
inspection. Suspected marijuana was found in
the accused’s glove compartment and on the
perseon of his wife. Without further information,
the handler of a drug detection dog tock it
through the yard of the accused’s quarters and
directed the dog to sniff all the windows and
doors of his home. As its front paws rested on a
window sill, the dog alerted. The court con-
cluded a search had taken place. Furthermore,
because the search was not preceded by “spe-
cific and articulable facts leading to a reasona-
ble suspicion as to the presence of contraband in
the quarters,” the court held that the search
violated the fourth amendment.%?

In United States v. Guillenst authorities
received a tip of questionable reliability from an
informant that the accused had a quantity of
marijuana at his on-post quarters. A handler
and his drug detection dog were dispatched to
the family housing area. In contrast to the
Peters case, however, the handler in Guillen
kept his dog on the sidewalk that led to the doors
of the various quarters in the housing area. The
dog alerted at the door to the accused’s quarters.
A search warrant was then obtained and the
quarters were. searched. In upholding the
admission of evidence discovered during the
ensuing search, the court noted that the dog had
been in a common area, a sidewalk, when it
alerted. “The dog’s alert at the door to the
accused’s quarters did not violate any expecta-
tion of privacy recoghized by the Fourth
Amendment. ... 76

Unless United States v. Place is interpreted as
allowing general dragnet-type activities, it

€11 M.J. 901 (A.F.C.M.R. 1981).
#1d. at 904.
6414 M.J. 518 (A.F.C.M.R. 1982).
8]d. at 521.

e



should not affect.the results of cases similar to
either Peters or Guillen. Peters was essentially a
dragnet search case. Not even a reasonable sus-
picion was present before the detection dog was
dispatched to the quarters and allowed to sniff
the windows and doors. Accordingly, the fruits
of the search were excluded. In Guillen, on the
other hand, the authorities had some suspicion
that drugs were present. Additionally, rather
than release the dog to roam the perimeter of
the house, the handler kept it in an area readily
accessible to the public, thereby avoiding an
unreasonable intrusion.

Some Additional Considerations
Establishing Reliability

Once the command decides to use a drug
detection dog, several addition procedural steps
are necessary to ensure the ultimate admissibil-
ity of any evidence located. The most crucial of
these is the requirement that the dog’s reliabil-
ity be established.t¢ The animal must have an
acceptable track record of indicating the pres-
ence of drugs. False alerts lower the reliability
and usefulness of the dog. Moreover, a poor
track record may affect the reasonableness of a
particular animal as an aid during an
inspection.§’

Discussion of reliability usually occurs at two
junctures in the search process. The first is
before the dog is exposed to the area in question.
Commanders and other officials who direct the
use of detection dogs are usually apprised of the
dog’s reliability beforehand. The second and
most critical point at which reliability is dis-
cussed occurs after the dog has completed its
sniffing mission. At this time, authorization to
search is sought. The person authorizing the
search must be informed of the dog’s reliabil-

#See, e.g., United States v. Unrue, 22 C.M.A. 466, 468, 47
C.M.R. 556, 558 (C.M.A. 1973) (commander had witnessed
earlier demonstrations of dog's reliability).

“M.R.E. 313(b).
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ity.®8 The same person, however, should not
directly participate in the initial use of the dogs
and then authorize the follow-up search as well.
In United States v. Ezell the Court of Military
Appeals held that “obtaining information to be
used as the basis for requesting authorization to
search is a law-enforcement function and invol-
vement in that information-gathering process
would disqualify the commander from author-
izing the search.”®® The drafters of the Military
Rules of Evidence codified Ezell in M.R.E.
315(d), but noted that an impartial commander
could authorize use of a drug detection dog and
then later issue a search authorization.” Yet,
even though the commander who directs the
efforts of the detection dog is familiar with its
past reliability, this knowledge alone may not
be a sufficient basis for giving permission to
search. On the other hand, if the commander
actively participated in the use of the dog, a
neutral official must authorize the search, and,
in the process, become acquainted with the
dog’s capabilities and past reliability, and the
particular alert in issue.

Describing an Alert

Although a description of how the dog alerted
(peculiar behavior or response), would seem
appropriate for a magistrate’s consideration,
this information has not received emphasis in
the military courts. In fact, in United States v.

eSee, ¢.g., United States v. Grosskreutz, 5§ M.J. 344 (C.M.A.
1978) (base commander who authorized search was
informed of dog’s reliability every 90 days); United Statesv.
Paulson, 2 M.J. 326 (A.F.C.M.R. 1976) (authorizing official
knew of dog's reliability from its track record); United
States v. Boisvert, 1 M.J. 317 (A.F.C.M.R. 1976) (authoriz-
ing official was personally familiar with dog’s ability). Con-
tra United States v. Black, 50 C.M.R. 15 (N.C.M.R. 1975)
(drug detection dogs are so widely used that their reliability
should be accepted as a matter of common knowledge).
Unfortunately, the Supreme Court shed little light on this
matter in Place. The court simply described the canine
invelved as “well-trained,” without indicating whether the
magistrate who issued the search warrant was aware of
either its training or its reliability. 103 S.Ct. at 2644.

65 M.J. 306, 319 (C.M.A. 1979). See, e.g., United States v.
Murray, 12 M.J. 139 (C.M.A. 1981) (commander disquali-
fied to authorize search because he personally engaged in
the investigation leading up to it).

1M.R.E. 3156(d), Analysis.
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Paulson™ the Air Force Court of Military.

Review specifically declined to require such a
description. It found that failure to describe a
canine’s alert to the commander guthorizing the
search was not a material omission.” It adopted
the trial judge’'s conclusion that because the
handler and the dog worked as a team, the
handler’s affirmative statement to the com-
mander was sufficient. Through training and
experience, the handler had come to recognize
his dog’s characteristic alert; therefore, the
handler was best prepared to interpret hisdog’s
reaction and determine if it was a “true” alert,
“To describe [the dog’s] actions to the com-
mander would have served no more useful pur-
pose than quoting a Chinese informant to a
magistrate not conversant in the Chinese lan-
guage.”™ The handler simply acted as an inter-
preter in relaying his dog’s response to the
commander.

Inspecting/Searching the Individual Soldier

Army regulations prohibit the use of drug
detection dogs “to search the persons of individ-
uals.”’* Authorities are directed to exercise
“extreme caution” to ensure that this prohibi-
tion is observed.” The choice of words in the
regulation is a potential source of confusion. If
the canine sniff is not a search, then arguably
the use of a dog to inspect individuals during
administrative intrusions such as health and
welfare inspections would be permissible.
United States v. Place could possibly be used to
enforce this position if it truly stands for the
proposition that canine drug detection activities
are not fourth amendment intrusions.

From a pragmatic view, however, the regula-
tion acts to prohibit exposing the persons of
soldiers to canine drug detection under all cir-
cumstances. This view received support from
Justice Brennan in his concurrence in Place. He

12 M.J. 326 (A.F.C.M.R. 1976).
72]d. at 330.
731d. at 330 n.5.

u“.S. Dep't of Army, Reg. No. 190-12, 'Military Police
Working Dogs, para. 3-3f (1973) [hereinafter cited as AR
190-12]. ‘

AR 190-12, para. 3-3e.
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emphasized that even if canine sniffs of “inani-
mate objects” are not searches, sniffs of people
are.” .

On occasion, the persons of service members
have been subjected to sniffs by drug detection
dogs, whether inadvertently or by design. In
United States v. Rivera,” an airman was sniffed
by a detection dog after he was instructed to get
out of his car at the entrance to aninstallationon
foreign soil.”® The central issue in the case con-
cerned the procedure that resulted in the
accused being stopped at the gate to the installa-
tion. The heroin located during the stop, includ-
ing the amount the dog detected on the accused’s
person, was admitted.” On appeal, the accused
did not raise the issue of the dog’s sniff of his

_person, nor did the Court of Military Appeals
address it. The case may not be persuasive in
other situations, however, because the court
took express notice of the military necessity for
careful control of entrances to oversea installa-
tions. In a barracks situation, however, the Air
Force Court of Military Review upheld the
admission of marijuana that was discovered on
the accused’s person by a drug detection dog.%
In a footnote, the court pointed out that the
defendant was in a common area, a hallway,
when the dog alerted.s! It concluded that the
subsequent search, made on the authority of the
base commander, was permissible.&

Based on these cases, the prevailing view of
the Military courts seems to be that drug detec-
tion through canine sniffing of the persons of
individuals is not an unreasonable fourth
amendment intrusion. The policy of the Depart-
ment of the Army in prohibiting these activi-
ties, however, is in accordance with a strong

" Place, 103 S.Ct. at 2651 (Brennan, Jr., concurring).
174 M.J. 215 (C.M.A. 1978).

78The controlling Air Force regulation, AFR 125-5 (Oct.
1980), does not preclude use of drug detection dogs toinspect
individuals. See also Air Force Regulation 125-19 (Aug.
1981).

4 M.J. at 216.

®United States v. Rivera, 12 M.J. 532 (A.F.C.M.R. 1981).
817d. at 533 n.1.

®d,




minority view that a fourth amendment intru-
sion does occur. With the uncertain develop-
ment of this area of search and seizure law, this
position is appropriate. The rights of individual
soldiers are thereby accorded the safeguards
advocated by even those who are most opposed
to unfounded canine sniffing.

Conclusion

Military case law and the Military Rules of
Evidence have established fairly certain boun-
daries within which drug detection dogs are
currently used. Often, these boundaries are
more stringent than those followed in federal
and state courts. In particular, the current
requirement in M.R.E. 313(b) that unscheduled
inspections for contraband be preceded by a
reasonable suspicion, is a substantial difference.

_—
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By extending this requirement to inspections
that are assisted by detection dogs, the Rules
provide more fourth amendment safeguards
than are found in many jurisdictions. Whether
the Supreme Court’s decision in United States v.
Place renders this prior suspicion unnecessary
is unknown. The intrusiveness of canine snif-
fing is certainly at a minimum in most cases. In
some situations, such as overseas gate inspec-
tions, milifary necessity completely outweighs
any individual expectations of privacy; the need
for suspicion prior to the use of detection dogs is
thereby averted. The conclusion that all canine
sniffing is unobtrusive for fourth amendment
purposes, however, is a significant departure
from this line of reasoning. Until the Supreme
Court provides further classification, the mil-
itary would do well to observe its self-imposed
constraints on canine drug detection.

Legal Assistance Operations Reporting Format
Legal Assistance Branch, Administrative and Civil Law Division, TJAGSA

I. Introduction

Army Regulation (AR) 27-3, Legal Assist-
ance, effective 1 April 1984, made several
important changes to the Army Legal Assist-
ance Program (ALAP). One of these changes
wa$ the institution of a legal assistance opera-
tions report. When the report is to be prepared,
what periods the report is to cover, and how itis
to be submitted will be determined by The
Judge Advocate General. It is anticipated, how-
ever, that there will be a one-month trial report-
ing period in August 1984.

At the direction of The Judge Advocate Gen-
eral, the Legal Assistance Branch, TJAGSA,
developed a legal assistance operations report-
ing format for consolidating office statistics
from Legal Assistance Interview Records (DA
Form 2465). This format was distributed to
each staff judge advocate (8JA) and chief of
legal assistance in January 1984. Use of this
format to monitor and tabulate office statistics
on a monthly basis was recommended; the sub-
stance of the report is based on information that
is normally available on the Legal Assistance

Interview Record. Legal assistance offices
which have been using the format to gather
statistics will be able to render the trial report
with a minimum of effort.

The information received will enable more
informed supervision and effective support of
the ALAP. The statistics will also be valuable at
the local level from a management standpoint,
particularly during manpower surveys.
Further the information will enable the Legal
Assistance Branch to tailor instruction and
develop materials for the field where the statis-
tics indicate such a need exists. Finally, the
statistics are required at HQDA to explain the
utilization of our legal resources and our com-
mitment to quality services to all members of
the armed forces. Accordingly, accurate report-
ing is essential.

The statistics will be especially important if
an amendment attached to S. 98-500, the
Department of Defense Authorization Act for
FY 1985, becomes law. The amendment, which’
was added as section 157 of the authorization
bill, would provide a statutory basis for legal
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assistancein the armed services. It was added in -

early -June 1984 by the Senate, and must be
considered by a joint conference committee. -.

The Legal Assistance Branch has been moni-’

toring the use of the statistical format at several
legal assistance offices and keeping track of
questions receiving concerning it.'A number of
offices have written or called for clarification,
This article will address the areas of the format
that appear to be causing some confusion. Those
who have not had the opportunity to work with
the format should examine figure 1 before read-
ing further.

Ii. General .

"Some general observations are in order
before a more detailed explanation of the for-
mat is presented. This tool developed at
TJAGSA for keeping legal assistance statistical
information is a format—not a form. Many have
asked why.

Creating and receiving approval for the issue

and printing of a Department of the Army form

is a long and tedious process. This process is
worth the effort to complete, however, solong as
the proponent of the form no longer has a need
for flexibility. Once a form is approved and
printed, it is “set in concrete.” A recording and

s
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reporting format, on the other hand, remains
flexible. The format, which can be reproduced
locally, is merely a device for recording certain
information. Should the Judge Advocate Gen-
eral determine that additional or completely
different information be recorded and reported,
the format can be easily redesigned.

The statistics that The Judge Advoecate Gen-
eral is currently interested in reviewng are
those that are reflected on the present format.
These are the same statistics that are being kept
and reported by the other uniformed services on
a yearly basis. Discussion is ongoing among the
services regarding these statistics. Until an
agreement can be reached, however, Army
legal assistance offices will be required to
report the statistics indieated in figure 1.

~ The format is intended primarily to deter-
mine and to record several categories of infor-
mation, namely: What legal actions are being
taken by attorneys? In what areas of the law?
And, for whom? This information will enable
informed direction of the ALAP and effective
support to the legal assistance officers (LAOs)
working within it.
III. The Format

A. Administrative Data

LEGAL ASSISTANCE OPERATIONS

Legal Assistance Omce (Fun addres including APO, if applicable)

Period Covered

. Number of Lawyers Providing Legal Assistance:
_. Average Number of Lawyer Manhours Spent Providing Legal Assistance Per Week 4]

" Full Time Part Time

The administrative data requested on the for-
mat is fairly self explanatory. The office
address, besides being a full address, will even-

tually include a computer identifier to be issued
to each office in the near future. The computer
identifier will enable analysis of statistical
information by unit, office size, geographical
locatlon (CONUS/overseas), or by any combina-
tion of these variables.

Number of Administrative/Clerical Personnel:

The legal assnstance operatlons report, when.
required, will be submitted in a manner similar
to the way the JAG-2 form, DA Form 3169-R,
Report of Judicial and Disciplinary Activity in
the Army, is processed. Each individual legal
assistance officer will submit. the report
through its MACOM to the Legal Assistance
Office, ATTN: DAJA-LA, OTJAG, Washing-
ton, D.C., 20310. MACOMs will collect individ-




ual reports and forward then to TJAGSA.
Statistics will not be consolidated at higher
headquarters before being forwarded. For
example, a legal assistance officer under
TRADOC would forward its report through its
SJA, through the TRADOC, SJA, to the Legal
Assistance Branch, TJAGSA.

The format was designed toserve notonly asa
recording device by also as a reporting mecha-
nism. Assembling the office statistics on a
monthly basis is recommended to facilitate con-
solidation of individual recording periods, if
necessary. The other services require yearly
reports of legal assistance statistics; whether
there will be a similar requirement for legal
assistance offices under the ALAP has not been
determined. However, reports of activities for
periods of less than one month are not envi-
sioned, and reports covering periods of longer
duration may be formulated by compiling fig-
ures from the monthly statistics. Obviously,
keeping office statistics on a monthly basis
appears to be the best course of action.

Recording the numbers of attorneys, both full
and-part time, providing legal assistance is eas-
ily done, as is the recording of the number of
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administrative/clerical personnel. These
entries may be stated in fractions to account for

.personnel fluctuations that occur during a

reporting period. The average number of law-
yer hours per week spent providing legal assist-
ance is the final purely administrative entry.

Note 1 of the instructions that accompany the
format further discusses this entry:

(1) Computation of manhours per week
required. E.g. 1 lawyer providing legal
assistance 3 hours per day = 156 man-
hours per week; 3 lawyers give legal
assistance—1 full time (4 days); 1 part
time, 2 hours per day (10 hours); 1 part
time, 5 hours per day (25 hours) = 67
manhours per week.

Note 1 assumes an eight hour day. Thus, in the
second example in Note 1, one full-time attorney
devoting four days to legal assistance would
accumulate thirty-two hours for reporting pur-
poses. Adding the personnel hours of the two
part-time legal assistance attorneys (ten and
twenty-five, respectively) means that sixty-
seven manhours were devoted to legal
assistance.

B. Cases

LEGAL ASSISTANCE CASES DISPOSED OF DURING REPORTING PERIOD (2)

TYPE

NUMBER (3)

mzZ-r

Telephone

inquiries Interviews

Prep. of e
Correspand. | Documents

REFERRAL

f CivOlan
Ageney

Mitary
Agency

Civillan
S mar

Adoption/Cheange of Name

Citizenship/immigration

Domestic Relations/Patemity

Non-Support

Notarizations

Personal Finances

personal Property

Powers of Attorney

@© M a2 ;A e D 2 -

Real Property

Taxation

11 | Torts

Wills/Estates

Miscellaneous
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The types of cases completed during the
reporting period ‘and how those cases were
resolved is reflected under the heading “Legal
Assistance Cases Disposed of During Reporting
Period.” Note 2 of the format discusses this
computation:

(2) This tabulation is of the number of
legal assistance cases and not the
number of clients. Hence, a client
“bringing in three cases would be tabu-
lated three times hereon. Although the
giving of legal assistance over the
phone is discouraged, when it is neces-
sary to do so the matter should be
included in this tabulation. This is a
factual report and estimates will not be
used.

As the note indicates, this is to be a tabulation
“of the number of legal assistance cases and not
the number of clients.” Thus, if during the
month of April, oneclient came in twice, once on
the 4th of April for a landlord tenant problem
(solved with phone calls and a personal inter-
view with the landlord by the attorney) and
again on the 23rd of April to have a power of
attorney prepared, that one client has gener-
ated two cases for the office. Both cases will be
reported for the month of April because they
were resolved during that month.

Each of the cases this client has generated
must be entered on the format by type and
‘number. Each can only be entered once. Each
entry should be placed under the heading that
indicates how final disposition of the case was
made as described in note 3 of the instructions:

(3) Each legal assistance case is tabulated
only once under the heading indicating
its final disposition, even though in
most cases interviews, correspondence,
ete. may have preceded its final
disposition.

For example, consider the landlord tenant
problem brought in by the client on the 4th of
April. Assume the solution of that client’s prob-
lem was accomplished by three phane calls and
one personal interview with the landlord. This
case would only be listed only once, and it should
be tabulated under “Real Property/interviews”
(line 9b of the format) since an interview was the

e

action which resolved the case. Normally, the
final action taken in a particular case is that
which will be used as the “final disposition.”

This last example illustrates an important
factor. The format is concerned with the activi-
ties of attorneys. Work done by paralegals, legal
clerks and legal secretaries is not reported on
this format. All actions listed are those that are
taken by an attorney on behalf of a client. Fol-
lowing is a discussion of each of the column
entries. '

“Telephone inquiries” are those made by the
attorney on behalf of the client, not calls made
by clerks or paralegals. Incoming calls received
by the legal assistance office are not included.
Note that policy remains unchanged regarding

‘giving legal advice over the phone. Although it

may be necessary under certain circumstances
to provide legal advice over the phone toa client
with whom the attorney has previously estab-
lished an attorney-client relationship, generally
it is extremely dangerous to provide legal
advice over the phone and should be avoided
whenever possible,

“Interviews” mean interviews by the attorney
on the client’s behalf which dispose of the case.
It may mean, on one hand, interviews by the
attorney with a third party, as in the above
example. On the other hand, many times legal
assistance attorneys dispose of a case simply by
counseling a client. If no further action is
required by the attorney, that “interview”
would be tabulated under this column. If, how-
ever, other action is taken, such as referral, the
case would be reported under the appropriate
referral column. '

“Preparation of correspondence” means cor-
respondence prepared by the attorney. Many
service members come to legal assistance of-
fices for assistance with preparation of routine
correspondence relating to a legal matter which

' does not require the assistance of an attor-

ney, although the attorney may review the cor-
respondence before the client signs it. Such
routine correspondence would not be reported.
Rather, only that correspondence actually
drafted or prepared by the attorney which
resolves the case should be reported.

“Preparation of documents” means docu- /

N



ments prepared by the attorney which dispose
of the case. Two common and recurring docu-
ments are wills and powers of attorney. Again,
only when the attorney actually prepares or
gives advice concerning the document should it
be reported. Many legal clerks or legal secretar-
ies routinely prepare documents (such as affi-
davits of nonresidency for military personnel
which permit soldiers to register their automo-
biles in their state of assignment without being
subject to the state’s personal property tax).
Such routine documents, prepared by legal
clerks or secretaries, may be reported in the
“remarks” block or on a separate sheet of paper.

“Referral” is self-explanatory. If the case is
disposed of by referral to a military agency,
civilian agency, or a civilian attorney, it should
be reported in the appropriate column. Occa-
sionally, it is necessary to refer a client to
another military attorney or a DA civilian attor-
ney. The format is designed to track cases dis-
posed of per legal assistance office, not per
attorney. Therefore, if referral is to a military
attorney not assigned to the reporting legal
assistance office, it should be tabulated as a re-
ferral to a military agency. If, however, the re-
ferral is to another military attorney assigned to
the reporting legal assistance office, it would
not be reported as a referral to a military
agency. For example, assume that Attorney A
has a client with a complicated tax problem and
Attorney A has no specialized tax expertise.
However, Attorney B does. If Attorney B is
assigned to the administrative law section of the
same SJA office and the client is referred by
Attorney A to Attorney B, the case would be
reported as a referral to a military agency. If,
however, Attorney B is assigned to the same
legal assistance office as Attorney A, it would
not be reported as a referral to a military
agency.

The “type” column mirrors the categories
found on DA Form 2465, Legal Assistance
Interview Records. Again, “notarizations”
means those accomplished by attorneys. Many
more notarizations are accomplished in over-
seas areas than in CONUS where most offices
employ civilian personnel who are qualified as
notaries under state laws. “Notarizations” also
refers only to those documents which the attor-
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ney notarizes which are not reported elsewhere
under one of the categories under “type.” For
example, an attorney may prepare an Acknowl-
edgement of Paternity for a client, which the
attorney also notarizes. That action would be
reported once under “domestic/relations/pater-
nity,” not“notarization.” Similarly, the attorney
may prepare a power of attorney for a clientand
also notarize it. That action should only be
reported once - under “powers of attorney,” not
“notarizations.” If, however, the client bringsin
a document prepared by another attorney, and
simply wants to have the legal assistance officer
notarize that document, it would be reported
under “notarizations.” As the legal assistance
officer in the reporting legal assistance office
did not generate or prepare that document, it
would not be reported under “powers of
attorney.”

Again, it must be emphasized that the entries
in this section do not represent the total work
expended by the attorney on a given problem.
Rather, each entry represents how a particular
case was resolved. Any actions taken by attor-
neys which do not lend themselves to tabulation
on the format (such as preventive law classes)
should be reported in the “remarks” section.

Actions accomplished by non-attorneys (most

"CONUS notarizations and other work done by

paralegals) should be recorded under the
“remarks” heading of the format or furnished
on a separate sheet. A format for reporting
work done by legal clerks, legal secretaries, and
paralegals will be developed in the near future.

C. Clients

The final piece of information to be recorded
on the format involves who legal assistance
officers are representing. Note 4 of the format
discusses this statistic:

(4) This is the number of legal assistance
clients serviced. Each client is tabu-
lated only once, even though the client
may have been seen morethanonceona

. single case or more than once for sev-
eral cases during the reporting period.

As the instruction indicates, each client is tabu-
lated only once for the reporting period regard-
less of how many cases that client generated. In
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LEGAL ASSISTANCE CLIENTS SERVED (4)

TYPE/PAY GRADE NUMBER
ACTIVE DUTY LAa |CTREPD
14| El-E4 Servicemember | ‘
15 Family Member
116 ) ES-ES Servicemember
17 Family Member
18 | Wo-03 Servicemember
19 I Family Member
20 | 04-Above Servicemember
21 Family Member:

22 | Reserve Servicemember

23 | Component Family Member

24 | Retired Servicemember

28 Family Member

26 | Survivors

27 :{ DOD Employee
128 f:ﬁmans Family Members
29 [ Alied Servicemember
30 ' Family Member
Discharged .

| 31 { prisoners

the example already related, for the month of
April, the client would be listed only once. That
entry is made according to the category and
rank of the client and also reflects whether the
case was resolved through traditional legal
assistance measures or via a court representa-
tion program. Assuming the client in the pre-
vious example to be a Sergeant (E-5), the entry
would be made in line 16a of the format.

IV. Conclusion

Supetv1s1on and effective support of the
ALAP requires ‘knowledge of what is being

" fices to

done by legal assistance officers in the field.
Such information will soon be reported by each
legal assistance office upon direction of The
Judge Advocate General. A statistical format
has been developed that serves as a tool to keep
legal assistance office statistics. This flexible
format may be reproduced locally. The format
will also serve as the means of reporting the
statistics being kept, at least for the first report
to be rendered. Discussion is ongoing among the
uniformed services concerning what informa-
tion should be reported by legal assistance of-
insure effective supervision and
support.
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FIGURE 1
LEGAL ASSISTANCE OPERATIONS
Legal Assistance Office (Full address ineiuding APO, if sppliesble) Period Covered

Number of Lawyers Providing Legal Assistance:

Full Time Part Time

Average Number of Lawyer Manhours Spent Providing Legal Assistance Per Week {1}

Number of Administrative/Clerleal Per 1

LEGAL ASSISTANCE CASES DISPOSED OF DURING REPORTING PERIOD

(2)

L
1 TYPE NUMBER (3)
N
E a b ¢ d REFERRAL
— Telephone Prep. ot Prep. of Mitar Cival
haquiries | terviews | Corremand. | pocumenu M-lﬂ' f Anm-r S ﬁ:mu h roran
1 Adoptlon/Change of Name
2 [ Citizenship/Immigration
3 | Domestic Relations/Paternity
4 | Non-Support
H Notarizatlons
6 pPersonal Finances
1 Personal Property
8 | Powers of Attorney
9 | Resl Property
10 | Taxation
11 | Torts
12 | Wills/Estates
13 | Miscellaneous
LEGAL ASSISTANCE CLIENTS SERVED (4) INSTRUCTIONS
Computation of menhours par wesk SN
TYPE/PAY GRADE NUMBER " o e 'T':’.T.;'ET’M: Le. | e
wyers five amaistance—| fu o (¢ daysls { time, 2 Bra.
ACTIVE DUTY LAa |CTREPb g: :'“.“ hre.h | pert tima, $ brs. per day ds'mr-"u n.n'nhmn
14 | EI-E4 Servicemember {2) This tabulation & of the eumber of legal amistance cases end aol the
S e " e 7
= .
1s Family Member titiatance over the poune B o 1 o vy o 0
@ the matte should be included tn this tsbulation. This I & factual
16 | ES-E9 Servicemember fepart and estimates will not be wsed.
17 Family Member (3) Sach ":’;:m _,-':-. u::tm ..".::;.'.:".'i'.'.‘.'m-."
ete. may have preceded its fimel disposition.
18 | WO-03 Servicemember :
{4) ™ wtuiation & the mmber of lagul :hun: ﬁu-\u lu;:d.
i lient bs labulated N [1 4 ent ma' ve
19 Family Member b.::: :n:n"lncu u-.n -:-“!n'n;:‘auug -c: than ar,ec for
peveral casas during the reporting period.
20 | 04-Above Servicemember
21 Family Member
22 | Reserve Servicemember
REMARKS
23 | Component Family Member
24 | Netired Servicemember
25 Family Member
26 | Survivors
27 | DOD Employee
28 [ Civilians Family Members
29 | Allied Servicemember Typed Name, Grade and Title Date
30 Family Member
Discharged
31 | prisoners
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CLE News -

1. TJAGSA CLE Course Schedule

July 9-13: 13th Law Office Management
Course (7A-T13A).

July 16-18: Professional Recruiting Training
Seminar.

July 16-20: 26th Law of War Workshop (5F-
F42).

July 16-27: 100th Contract Attorneys Course

(5F-F10).

July 28-27: 12th Criminal Trial Advocacy
Course (5F-F32).

July 238-September 27: 104th Basic Course (5-
27-C20).

August 1-May 17, 1985 33d Graduate Course
(5-27-C22).

August 20-22: 8th Criminal Law New Devel-
opments Course (5F-F35).

August 27-31: 76th Senior Offlcer Legal
Orientation Course (5F- Fl)

September 10-14: 27th Law of War Workshop
(5F-F42).

September 24-28: 3d Advanced Federal Lit-

igation Course (5F-F29),

October 2-5: 1984 Worldwide JAG
Conference.

October 15-19: 7th Claims Course (5F-F26).

October 15-December 19: 105th Basic Course _

(5-27-C20).

QOctober 22-26: 13th Criminal Trial Advoecacy
Course (5F-F32).

October 29-November 2: 19th Fiscal Law
Course (5F-F12).

November 5-9: 6th Legal Aspects of Terror-
ism Course (5F-F43).

November 5-9: 15th Legal Assistance Course
(5F-F23).

November 26-December 7: 101st Contract

Attorneys Course (5F-F10).

December 3-7: 28th Law of War Workshop
(5F-F42).

December 10-14: 8th Administrative Law for
Military Installations (5F-F24).

January 7-11: 1985 Government Contract
Law Symposium (5F-F11).

January 14-18: 26th Federal Labor Relations
Course (5F-F22).

January 21-25: 14th Criminal Trial Advocacy
Course (5F-F32).

January 21-March 29: 106th Basic Course (5-
27-C20).

February -4-8: 77th Senior Officer Legal
Orientation Course (5F-F1).

February 11-15: 5th Commercial Activities
Program Course (5F-F186).

February 25-March 8: 102nd Contract Attor-
neys Course (5F-F10).

March 4-8: 29th Law of War Workshop (5F-
F42).

March 11-15: 9th Administrative Law for
Military Installations (5F-F24).

March 11-13: 3d Advanced Law‘of War
Seminar (5F-F45).

March 18-22: 1st Administration and Law for
Legal Clerks (512-71D/20/30).

March 25-29: 16th Legal Assistance Course
(6F-F23).

April 2-5: JAG USAR Workshop.

April 8-12: 4th Contract C'laims, Litigation, &
Remedies Course (5F-F183).

April 8-June 14: 107th Basic Course (5-27-
C20).

April 15-19: 78th Senior Officer Legal Orien-
tation Course (5F-F1).

April 22-26: 15th Staff Judge Advocate
Course (5F-F52).

April 29-May 10: 108d Contract Attorneys
Course (5F-F10).

May 6-10: 2nd Judge Advocate Operatlons
QOverseas (5F-F486).
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May 13-17: 27th Federal Labor Relations
Course (bF-F22). » :

May 20-24: 20th Fiscal Law Course (5F-F12).

May 28-June 14: 28th Military Judge Course
(5F-F33).

June 3-7: 79th Senior Officer Legal Orienta-
tion Course (5F-F1).

June 11-14: Chief Legal Clerks Workshop
(512-71D/71E/40/50). ‘

June 17-28: JAGSO Team Training.
June 17-28: BOAC: Phase VI 4

July 8-12: 14th Law Office Management
Course (TA-713A).

July 15-17: Professional Recruiting Training
Seminar.

July 15-19: 30th Law of War Workshop (5F-
F42).

July 22-26: U.S. Army Claims Service Train-
ing Seminar.

July 29-August 9: 104th Contract Attorneys
Course (5F-F10).

August 5-May 21, 1986: 34th Graduate
Course (5-27-C22).

August 19-28: 9th Criminal Law New Devel-
opments Course (5F-F35).

August 26-30: 80th Senior Officer Legal
Orientation Course (5F-F1).

2. Civilian Sponsored CLE Courses
October

3: IICLE, Basic Corp. Practice—New IL Bus-
iness Corp. Act, Chicago, IL.

4: OKBA, Trial Practice, Tulsa, OK.
4: IICLE, Zoning, Springfield, 1L.

5: IICLE, Third Party Practice, Springfield,
IL.

5: WSBA, Trial Advocacy, Spokane, WA.
5: OKBA, Trial Practice, Oklahoma City, OK.
5: IICLE, Zoning, Chicago, IL.

6: CCLE, Federal Practice (Video), Cortez,
CO.
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7-11: NCDA, Trial Strategy & Techniques,
Dallas, TX.

7-12: NJC, Evidence in Special Courts—
Specialty, Reno, NV.

7-12: NJC, Alcohol and Drugs—Specialty,
Reno, NV.

7-19: NJC, Non-Lawyer Judge—General,
Reno, NV.

7-19: NJC, Special Court Jurisdiction—
General, Reno, NV,

8: IICLE, Defense Counsel Seminar, Chicago,
IL.

8: IICLE, Family Law, Chicago, IL.
9: IICLE, Third Party Practice, Chicago, IL.

10: IICLE, Faculty Training Seminars, Chi-
cago, IL.

10-11: IICLE, Third Party Practice, Chicago,
IL.

10-12: SBT, Practice Skills Course—Office
Practice, Austin, TX.

14-19;: NJC, Vietims' Rights in Special
Courts—Specialty, Reno, NV,

14-19: NJC, Sentencing Misdemeanants—
Graduate, Reno, NV.

11: OKBA, Family Law (Divorce), Oklahoma
City, OK.

11-12: PLI, Bankruptey Practice & Proce-
dure, New York, NY.

11-12: PLI, Product Warnings, Recalls &
Instructions, San Francisco, CA.

11-12: PLI, Professional Liability Insurance
Problems, San Francisco, CA.

11-12: IPT, Trial Preparation & Evidence,
Washington, DC.

12: IICLE, Social Security, Chicago, IL.
12: IICLE, Trade Secrets, Chicago, IL.
12: WSBA, Trial Advocacy, Yakima, WA,

12-18: BNA, Family Law Conference, New
York, NY.

15-18: IPT, Fact Investigation & Legal Inter-
viewing Techniques, New York, NY.
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16-16: PLI, Federal Civil Rights Litigation,
New Orleans, LA.

15-16: PLI, Retirement Equity Act of 1983,
San Francisco, CA.

15-17: FPI, Practical Environmental -Law,
Seattle, WA.

-15-19: UDCL, Government Construction Con-
tracting, Washington, DC.

16: ITP, Medical Malpractice & the Legal
Assistant, Chicago, IL.

16: IICLE, Negotiating Skills, Chicago, IL.
18: ABICLE, Real Estate, Mobile, AL.

18-19: BNA, Brie‘fi‘ng Conference on Govern-
ment Contracts, San Francisco, CA.

18-19:; PLI, Copyright, Patent & Trademark
Litigation, Los Angeles, CA.

18-19: PLI, Estate Planning Institute, New
York, NY.

18-19: SLF, Labor Law Institute, Richardson,
TX.

. 19: ABICLE, Real Estate, Montgomery, AL.

19: IICLE, Salvation/Solo Practitioner, Chi-
cago, IL.

19: WSBA, Trial Advocacy, Sea/Tac WA,

—

19-21: I1ICLE, Trial Bar Skills for Practlcmg
Attorneys, Chicago, IL.

22-23: PLI, Federal Civil Rights Litigation,
New Orleans LA.

22-24: FPI Constructlon Contract thlgatlon
San Diego, CA.

22.24: FPI, Practlcal Constructlon Law, Wil-
liamsburg, VA.

24:'IICLE, Faculty Traihing Seminars, Chi-
cago, IL.

24-26: FPI,I Medicine in the Courtroom Fam-
ily Law Services, Amarillo, TX.

25: ABICLE, Real Estate, Huntsville, AL.
26: IICLE, Child Custody, Chicago, IL.
26: ABICLE, Real Estate, Birmingham, AL.

27: IICLE, Use of Computers in thlgatlon,
Chicago, IL.

28: IICLE, Use of Video Tape in Litigation,
Chicago, IL.

28-11/1: NCDA, Office Administration &
Management Course, Washington, DC.

29-11/2: TOURO, The Skills of Contract
Negotiation, Washington, DC.

29-31: FPI, Proving Construction Contract
Damages, Washington, DC.
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By Order of the Secretary of the Army:

JOHN A. WICKHAM, JR.
General, United States Army
Chief of Staff
Official:
ROBERT M.JOYCE
Magor General, United States Army
F The Adjutant General

U.S. GOVERNMENT PRINTING OFFICE: 1983—381-815:11
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